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aby 2B saakek Gh Gsiibbc erie ducy 
on two counte of robbery under Title 22, Section 2901 of the 


Platelet of Colwbia Code (1951 Bé.). The District Court had 
Jurtedtetion by virtue sf Tigle 11, section 396 ef the District 
of Columbia code, Thie Court has jurisdiction by virtue of 
; 29. 0.8.6, 1291. The indietnent, the angver therate and the { 
of the | 


‘ersone tn the Albert's Liquor’ store, 386-228 Kentucky’ 
|. dvomee, touthesst, wore hald wp at approninately ton mimtes to 
‘Miaighe Resear Mi, 1957 (rr. ¥). 


Appoint wes axtésved 40 the strly wining on Sunday, 
Wiiaabier nb, i987;:’0h theo bot 'ehd hemwka ad onbeanacn” 
(tr.s. 98), te wap taken before the United Staten Comtsetouer 
on December 23, 1957 and held for section of the Orand Jury. He 
Wes Indleted and after trial found guilty of beth counts ef the 
indictnent. Matton for ume trial was heard and dented on Jane 
27, 1938. Appellant wis sentenced Auguat 1, 1958 to serve 4 to 
‘AR youre on each cout, concurrently, On August 4, 1958 eppli+ 
cation for leave to file.an eppedl in forna pauperis wes filed 
ond notion of appeal tendered. Thie application was denied 
duguet 18, 1958. Oa Nach 12, 1999 appellant pense filed « 
motion to vacate judgnent of sentence wader 26.8.0, 2255. 
Fron tha order denying appellant his requested relief the lover 
Court, granted on October 6, 19359, Appellant's application for 
leave to proceed on sppesl without prepaynent of costs. ta 
investigating appellant's chixges trought under 26 U.8.¢, 2253 


/ the erial judge below received a letter from trisi counsel below ie 


dated June 2, 1959 reapecting the rassons for not preceeding w 
“appellant's appeal te thie Court. 

Aa heretofore stated, sppellent wee arrested is the arly 
morning on Sunday, Decenber 22, 1957. At the tine of his arrest 
he was in hie hose and the arresting officer gained adaittance- 
‘through the back door (fe.8. 99). ‘tha house wae searched and ; 
$294.00 was feud in a baby'a orth (12.8. 41). the officers had ce 
| aetthee an arrest nor search varcent (Te.6. 31). The officer 
| euthorising the etrest (ix. 66-69) (eho was wet present at the 
ine waren) based he “peebable caine” on internation 
; him by “Little Tomy", @ polive informer, and upon identifying 
sntecnation reosived from Oftteqr Jotaam of the Sth Preeinet 
. (te.8. +6, 25, mn. 3 


A& about 2:00 P.M. on Sunday eppellent identified Robart | 
Gladden as one Gf the four participants in the robbery (tr.8. 64}: 
Thereafter at ebout 9100 A.M. Monday, Decenber.23, 1957, 
Robert Gladden wie arrested (1r.8. 93). On information furatsh- 
od by hin, tha gun ead other money were aeined by the polive 
(te. 8. 95-97). Gladden was brought into the Police Headquarters 
and uhertly thereafter Mis written confession, which implicated | 
appellant, was prepared by the police and signed by hin 
 (Te.8, 99). Thia confession was reed to appellant, who agreed 
to ite" truth (ir.8. 127). 

Appellant was thereafter taken before the United states 
Commissioner (Tr.8..120). : | 
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Sopeliunh ide 4 thnedy appitesadan iu, Meare to igpsal ts 
foren paupris and his failure to go forvard with his appeal ra 

his Cour: the xesult of excusable neglect. 


Gia eae eae qi. 

Thare was ne probable couse for arrest of appellant and the 
evidence solved in cometion with the arrest wee ainitted tn” 
evidence in violation of the eppelimt'a rights. ; 

IIr. 

The entry of police into appellant's hime wie wnlowful, wad 
the arrest therein was wilavful. The seexch wes unlewful and - 
| the evidesioe then procured should have been surpressed. The 
eoeeeh aod ontanrn fe ehenen'e Disins we lent nd the 
wvidenen ould have basis eerpresoat 

Codefentent Gleddch'e confession vis wrongfully aduttted 
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Testineny relating to appellent's adateston of the truth — 

of Gladden'e confession was wrongfully edaitted in evidence. | 


This Court should consider the present appeal as @ direct 
appeal rather than an appeal fron denial of relief under 
26 U.8.Cc. 2335 as appellant complied with the jurisdictional 


| Wequixenent by filing intention te appasl and did mot go forward) 


with such direct appeal due to excusable neglect. 

Agpeliant's axceat without ¢ warrant was without probsble 
cause. Appellant's arrest wis accomplished by the wilewiul — 
breching inte the hone of appellant 1 the nighties withest , 
werent. ‘The evidence obtained in connection with the aereek 
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‘tm eh nk onc ot ertdoen tn ated een’ | 
Gotan Sadia vay tSigaly erated the ene 
‘wee nat banat tm poobuble comes, : os 
‘ cntebendeah sinsten's enndeicion van sn cxtenaton 986 | 
| gaten odaiselon by Appellant, Whish ednisston vas isedatentble 
| docaues xoouleing trom illegel detention. “Therefore, Gledden'a || 
| confession ont adetantone wane the fiult of the polacced tree | 
of aopellane’s adnisaions tod the evidence secured a0 ig reouls |) 
el ena Sapteeg ante tee Winloclns Wet A Tada 


confesaton itself should not have been adnitted. Appellant's 
“ atateston of the truth of Gladden's confession wes nothing nore 
then @ atatenent made by hin at 6 later pécied of tine in his — 
{ilegal detention fron the aduission made by hin that the trial 
court excluded as violative of appellant's rights and should 


apeeal: This case is before the Court on an appeal from the 
daniel of relief under 28 U.8.C. 2235. The only possible grounds 
for relief wader 2255 would be for vielation of appellant's 
rights under the Constitution of the United States of America, 
Ausodnent Sin, "ht and to heve the assistance of couse) for 
hte defense. " fee Mitchell Ve United States, 104 u.8 «App. B.C. 
3? 5 ase F.2d 767. Fatiure of counsel to give effective 
ssatstanen could bo found tren comact'e tattere be netity 


" qaveLlanh that a was not get forward with appeltént's spgeat 
‘after taferning hin "that 1 would tle an epponl ftom /fitg] 
conviction. “ The concurrence of defendant's fentlies in 3 
counsel's suggestion te abendon the appeal, absent the agreement 
@f the one behind the bers, and the cessation of uotivity on 
 oormmsel's part con not quality a9 “affective aseieténce” of 
renal, Dut owah Leck of assistance could euly be prospective 
aod the application of 2255 seas devbttvl. ie 

tut Af trtel couasel abendemment 10 wot a dental of ffect- 
ive sietstance cognissble under 2235, tt 16 urged that the OUR 
consider thie matter as « direct éppeal. See Helton v. United 


“| Staxes, 104 U.8. dep. D.C. el, 259 ¥. 2d 811; Blwat v. United — 


States, 100 U.8. App. D.C. 266, 244 ¥. aa 4353 Chriatoffel Vi 
United States, 80 U,8. App. Dc. ‘2, 190 ¥. 24 585, ‘The letter 
_ vem Mie, Koonin to Judge Tem clesrly shows thet after fe 


-* Rape Lane ‘hat he wuld 96 foewend with the appeal, end after 
; timely: filing of the affidavit. in suppore of application en fox 
leave to appeal without prepayment of eset aud notice of sppeal, 


he abandoned further efforte without wotics to appellant. 
Petitioner's version to the seus effect is show in his 
‘motion to vacate under $8 0.8.6. 2955,(J.4. fet- 
| tloner filed hie motion mder Title 28 U.S.C. 2255 on Maveh 11, 


1959 Lene than seven mutha after the trial court denied the 

| motion to appeal without propaynent of costs. Wai) The 
the lag fo less thea in Belton v. United States, evpra, and 

, serosa smyth fw evi oetneiieg 


Thexe axe serious questions effecting the rights of this 
appellant, which should impel this court te crest this asa. 
II. 

Thexe_wee no probable cause for the arrest of appellant. 
The arrest of sppellent was nade without « warrent (Tr.8. 31, 54) 
Police having probable cause to believe that @ felony has been 
committed are empowered to arrest without a verrent. Miller v. 

United states, 78 8.Ct. 1190, 357 U.S. 301, 2 L.Ed. 2d 13398. 
The police may not arxest on mere guspicion, but only on probab 
cause Mallory v. United States, 77 $.Ct. 1356, 334 U.8. 449, 
1 L.Ed, 24 1479. The officer responsible for sppellent's arrest 
(Tr.8. 27) Detective D. M. @mith, based his probable cause on 
two things: @ phone call from an informer identified only se 


“Little Tomy", end identification of Steptoe by Officer Johnson 


who got the description from the combined descriptions given by 

people who were heldup in the stere (fr.8.. 5-7). That Detective 

Suith*s reliance on “Little Touay 's" identification of “Steptee 
ig misplaced is clear. The basis ef “Little Touny's” call was 


thet saith hed earlier then this pasticular heldup told hin of a 
series of holdupe. The inatant holdup occurred just before mid~ 
might (tr. 5). the phone call to Detective Saith was between 
12:00 ond 2:00 A.M. , and was the fixet information the Detective 
hed (tr.8, 21-23). "Little ‘Thuy told Detective Saith “that 
Steptoe and Juan, who 19 Clifton Jebneon, hed been involved ia 
sone stick-upe", (Tr.8. $) a fax oxy under the efrewsstances of 
tine and plurality from identifying Steptos.with the Albert's 
Liquor Store holdup, the exise in question. The polige did not 
know who "Little Tomy" wae) they did not-know how te get tn 
tooch with him they td not Know be mane and hed sever even 


him) they did not atteupt to varify thie "tip", nor did they 
make any attenpt to take the affidavit of thie ghostly informer | 
(te.8, 16-21). And finally, it must be nosed though asked a 
direct question they would not testify that they fesred that 
Steptoe would flee the jurisdiction (Tr.5. 28). It te mpparent. 
(a) that the "LitkLe Tomy" toformstion had opthing te de with. 
the crime with which Steptee 16 here undex sentence, (b) that — 
"Little Tomy's" inferuation 16 net euffictent to establish 
probable cause. The uninvestigated tip of an infornex, where 
police fail even to take the affidavit of informer, ie act 
eufficlent cause for arrest without « warrant, United States v. 
Castle 138 ¥.bupp. 436. Petective Gnith is ordering Steptoe's 
“arrest based upon "Little Tommy's" identifying Steptoe with 
crimes other then the Albert's Liquor Store would fell squarely 
inte the interdietion of Wenry v. United Staten, 4 h.2d 134. 
hat the Court relied heavily won the "Lithia teeny" tdentiti- 
‘catton to skews fn bis ruling on the mokion to eupress (tr. #03 
2.8. 92). WLEh respect to the identification of Steptoe by 5 
Officer Johnson we must keep in mind that 1t 1s Detective Saith 
who must have the "probable cause" based upon information re- 
_cetved fren Officer Johnsen. Reantnstion of what Seith learaed 
fron Johnson pute we back to “Litele Tosmy", Tr.5. 5 19 quite 
revesling ms to Johnson's participation, “ay taforner told me 
Steptoe and Juan, whe 19 Clifton Johneen, had been iavelved ia 
some sthok-ups. After talking ‘te the informant on tha telephone) 
1 turned to wy partoes # * © and related to him the infomation’ - 
t hed received. Oféicer Johnson * * * wan present when I told. 
Detective Blesoute the inforaation X had received. ‘Be atated | 
ha ta Akentes ond obagen.” (Hnphants eupplied). Detective 
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‘tatth states thet Johnson identified Beeptoe fren the eonbined 
desctiptions (tr. 5-7}. “The egsbined descriptions of each of | 
the four evepacta (Tr.8, 8) falls te disclece any persee westizig 
tha deseripsion ef Breptee given by Officer Johnsen (Tr.8, 49). 
Oftteer Johnsun testified thet be pot hie deseription femm the 

porter, who is likewise nened Johnson. The paxtes's teetineny 

(te.8; 50°60) discloses no identification such an Officer, Jobe | 
won testified to and bevanse of his nervoumnses and i tyr 
ing SdtLity could not ponstbly serve as a beels for probable 

cause to justify e cautious and prudent police officer to arrest 


sat. ani. soak. bie ho ssn The arrest of eppellent 
wes echieved without warrent while in ded in his hone and entry sh 
yas gatued by the police without assietance from any of the 
inmates (tr.8. 30-42). The method employed by the police was 
clearly varessonable vader the Fourth Aneninent Go the Oonati~ 
tution. See Accarine v. Waited states, 179 ¥.ad 456, 95 U.8. 
App, D.C. 9955 Mereieca v. United stares, 262 F.24 449; Willia 
v, United Seaves, 263 ¥-24 487, 105 App. D.C. 445; Miller ve 
United states, 357 U.5. 901, BL.,kd, 24 1992, 78 8.Ce.1190; 
Distxiot of Columbia v. Little, 3990.8. 1, 94 bBd. 599, 70 
8.6e, 468. ° The The sane authorities axe applicable te tha search 
eod gatmere tn Johneon's house sone twenty-soven hours after hy 
arrest. “Jotmegn wes arrested at hie hone at spyreninataly 2100 
ox 2:30 A.M. Decenber 22, 1957 (te.8. 97): No evidence was 
veined os 0 requis of enie enreet. ee ongmamenan 


ct 


Johnson's hause af 5140 A.M. December 93, 1957 (Tx.8, 97-98). | 
Certainly the police did wot meet the Geet of United seates'y. | 
Jeffers, 43 0.8. 48, 96 hm. 59, 72 8.Ce. 93, providing thar 
the Fourth Anendsent which prohibits wareasonable seaxches end | 
selaures, requires adherence to judicial processes. Only where 
incident to @ valid arrest ox in exceptions) efreunstances may 
an exception Iie, end the burden {6 on these sesking the eneapt 
ton te show the need for it. 


There wae no warxent for the arrest of Gladden (Tr.8. 3). 
able cause for the arrest 19 lacking. Detective Saith based his 
probable cause to arrest Gladden on information which he re- 
ceived from the ubiquitous "Litele Tomy", who fortuitously 
made another phone call to Detective Saith at precisely the 


||. Sima Betective Rlancete broke down Bteptee (tr.8. sol dusthan 41 ; 


The other basie, Steptee's confession, was properly rejected by 
the Court aa violetive of Mellesy v, United states, owpea. 
Steptoe divulged Gledéen's mene at about 2:00 P.N. December 22, 
1937, Gladdes was arrested without warrant et ebeut 3:00 A.m. 
Deowber 23, 1937 (or.8. 93). ‘Thatre was no evidence that 
Gladden wie about to flee the jurtedietton (tr.8, 31-32). ‘the 
apprehension of Gladden end the readiness of his confession 
Peoulted dingetly from the unlawful detention of Steptoe. Sen 
Akowaky v. Vaited States, 81 U8. App. B.C. 953, 159 ¥.24 649. 
Rvesything flowing fen Stepton's eval confession te fruit of 
the poisoned tree. 


datendant'e Glatden's confestion wae exxox. the Court ataseeed | 
Gladden's confession and left the question of tts voluntarioess. 
to the jury. The Court alse permitted, if the jury feud the | 
| eenfeesion voluntarily given by Gladden, the confeseton to be a 
stntdstble agaiast Ube appeliant 1¢ the jury found thet when al 
the confession was reed to appellant, appellant concurred tt 
An (Tx, 300-302). Gladden's conteseton wes read to Stepeee af 
approninately 9:00 A.M. on the neming of Decenbex 23, 1957 
(Te.8, 117 and 199). steptos wae taken before the United stat 
Commissioner at 10:00 @'cleck on the morning of December 23, 
4987 (Tr.8, 120). Certainly 2€ Hallexy v. United Staten, oupys 
snterdioted Bteptee's etatenant made at about 1:00 P.M, 
22, 1957 th shawld Lhewise interdict « gtetenent implicating ; 
Mi mila 4 dey Lena, share ele ap lamenting veenenente x) 
co. comateting magtivxete. F 
ce shsuld Ya pelceen ob cise GES OS tas Foina Glan oo : 
thie appeal aight permit an argunent thet thay ware not sharply * 
and precisely rateed in the Court below. Apyelleat's comsel ae 
staked thet he wes moving “to eurpress any Bctied ae the reeult | 
ot the arrest without @ wirrent and without, ents cur posttions 
te probable cause for making axreet." (Te. 70), A sireher fs 
mation te quia axtect and evidence wae nade (Ir.8, #2). ‘me 


"plata widen hed only been dentitiod wie os thet tine vbjested | 


to (ie.8. U4): A trond objection bo the evidence was stated at | 
the coneluaton off the argment on the ainiestbility of Glesden! a 
Pecan neha Hee a te si fd th wh ea 


te (Tx.8. 1840190, alee Tr. 184). In any event the serteusnena| 
of the deprivation of appellent's rights werrante the Coutt in | 
applying Voterel Rules of Crintnal Provedure, Rulee 31, S18, 
18 U.8.C.A; 

1. Appellant's relief should be by direct sppeal. ~~ 
Allegal being based on nothing more than bere suspicion not 
Probable cause, the search and sateure in appellant's dvelling 
and in eo~defendant Jobason'a dwelling vere wareasonable and 
the evidence resulting from the arrests and the searches and 
seisurea should have been excluded by the District Court. 

3. Co-defendent Gledéen's confession should uot heve been| 
adnitted nor should appellant's alleged sequtescence in the 


| timth ef such confession have besa adnitted. Eps: 
tn vlan ote ahve the Some of sh tn et 
‘tn error and should be Feveesed- 


merreeten aubaieted, 


Court). 
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United States Attorney. 
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No. 15,436 
QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Whether adequate probable cause existed for appellant’s 
arrest without a warrant? 

2. Whether a co-defendant’s confession and appellant’s adop- 
tion were properly received in evidence where the confession 
was made immediately after the co-defendant’s arrest and ap- 
pellant did not object to the introduction of his adoption of 
the confession? 

(ft) 


INDEX 


Counterstatement of the case 
Statute and rule involved.._- 


II. The co-defendant Gladden’s confession and appellant’s adop- 
tion were properly received in evidence 
Conclusion. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,436 


ORVILLE STEPTOE, APPELLANT 
v. 


Unrrep Srates oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 18, 1958, a two count indictment was filed in 
District Court charging appellant, Clifton C. Johnson, Robert 
Gladden and James McCalip with violations of 22 D.C.C. 
§ 2901. On February 21, 1959, appellant entered pleas of not 
guilty. The first trial commenced on May 13, 1958, but on 
motion of the defendants a mistrial was declared and the jury 
discharged. The second trial commenced on June 5, 1958, be- 
fore Judge Tamm and a jury. Appellant, Johnson and Gladden 
were represented by the same retained counsel. On June 12, 
1958, appellant and the co-defendants were found guilty as 
charged. By judgment filed August 1, 1958, appellant was 
sentenced to imprisonment for a term of four (4) years to 
twelve (12) years on each count, the sentences to run by the 
counts concurrently. 

A notice of appeal was filed on August 4, 1958, together with 
an affidavit in support of an application for leave to proceed 

(1) 
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without prepayment of costs. This application was denied 
(Tamm, J.) on August 18, 1958, without prejudice to appel- 
lant’s right to renew his application and set forth the substance 
of the grounds of his appeal. 

Nothing more was heard from appellant until March 11, 1959, 
when he filed a motion to vacate the judgment pursuant to 
28 U.S.C. § 2255. This motion was denied on June 26, 1959 
(Tamm, J.). On October 5, 1959, appellant was allowed to pro- 
ceed on appeal from that denial without prepayment of costs. 


The Trial 


On December 21, 1957, at approximately 11:50 A.M., a 
robbery was committed in Albert’s Liquor Store located at 326 
Kentucky Avenue, SE. This robbery was perpetrated by four 
men who were identified as appellant, Johnson, Gladden and 
McCalip (Tr. 3-12, 28-31, 34-40, 47-51). Gladden was armed 
with a gun (Tr. 7). 

During the course of the trial, appellant made a motion to 
suppress evidence (Tr. 70). His counsel stated that this mo- 
tion was “to suppress any action as the result of the arrest 
without a warrant and without, as is our position, probable 
cause for making such arrest.” The Court then conducted an 
exhaustive hearing out of the presence of the jury (Tr. S. 
1-204). 

It appears that there had been a series of unsolved robberies 
in the vicinity of Albert’s Liquor Store (Tr. 5.9). The police 
were actively engaged in investigating these robberies. Ac- 
cordingly, they asked a confidential informer, known as “Little 
Tommy,” if he could “find out any information about these 
holdups” (Tr. S. 5, 24). The request was made prior to the 
robbery of Albert’s Liquor Store. The informer had previ- 
ously given the police reliable information (Tr. S. 4). Im- 
mediately after the robbery of Albert’s Liquor Store, the in- 
former advised the police that appellant and Johnson had 
been involved in some “stick-ups” (Tr. S. 5). In addition, the 
victims of Albert’s Liquor Store furnished the police with de- 
scriptions of the robbers (Tr. S. 34-36). One victim stated 
that he recognized the robbers as persons he knew as being 
“usually in the vicinity of 15th and Massachusetts Avenue” in 


3 


a beer tavern (Tr. S. 35). A police officer recognized appel- 
lant, Johnson and McCalip from the descriptions (Tr. 8. 34- 
35). He had known these persons during his service in the 
department (Tr. S. 34-36). And he knew that they fre- 
quented the vicinity of 15th Street and Massachusetts Avenue 
(Tr. S. 42). 

The police searched their files and found Johnson’s address 
(Tr. S. 37). They went to Johnson’s home and placed him 
under arrest. This was at 2 or 2:30 A.M. on December 22, 
1957 (Tr. S. 37). No evidence was seized as a result of this 
arrest. The police experienced difficulty in locating appel- 
lant’s whereabouts (Tr. S. 37-38). Appellant and McCalip 
were finally arrested at the home of appellant's wife (Tr. S. 40). 
These arrests were made at approximately 6 A.M. on the same 
date (Tr. S. 38). At the scene, and following the arrest, the 
police found $234 (Tr. S. 41). 

Following the completion of the government testimony at 
the hearing, appellant made a further motion to quash arrests 
and evidence (Tr. S. 82). Appellant sought to suppress the 
evidence “obtained as a result of these arrests” (Tr. S. 82). 
The Court inquired if he contended that the $234 was the evi- 
dence to which he addressed his motion (Tr. 8. 84). Counsel 
replied that it was and then attempted to include a pistol 
which had been identified at the trial as Government’s Exhibit 
No. 2. The Court pointed out that there had been no testi- 
mony offered at the hearing concerning this pistol (Tr. S. 84). 
Counsel did not again refer to the pistol during his argument 
on this motion (Tr. S. 88-91). At the conclusion of argu- 
ments by counsel, the Court held that the police had probable 
cause to arrest appellant, Johnson and McCalip (Tr. 8. 91). 
The Court then suppressed an oral statement made by ap- 
pellant at 1 P.M. on December 22, 1957. 

At the request of the prosecutor, the Court then heard testi- 
mony concerning the arrest of the co-defendant Gladden, his 
confession and the recovery of the pistol (Tr. 8. 93). 

Gladden was arrested at about 5 A.M. on December 23, 
1957, at his home (Tr. 8. 95). Upon his arrest, Gladden im- 
mediately admitted his participation in the robbery (Tr. 174, 
202, 203; Tr. S. 95, 96). He stated that appellant, Johnson 
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and McCalip were with him and that after the robbery they 
went to Johnson’s house where they “split” the money (Tr. 
202). He further advised the police that his share was at the 
house of one Jeannette Davis and that the gun used in the rob- 
bery was at Johnson’s house. The police went immediately 
to the home of Davis and recovered the money and then went 
to Johnson’s house where they found the pistol secreted under 
the floor of a closet (Tr. 204-206; Tr. S. 95-98). After the 
recovery of the pistol, the police proceeded to headquarters, 
arriving at approximately 5:55 A.M. (Tr. 207-208; Tr. S. 98). 
At 6 A.M. the police began reducing Gladden’s oral statement 
to written form (Tr. 8.99). The statement was typed by De- 
tective Gould but the language used was Gladden’s (Tr. S. 99- 
100; Tr. 182). The statement was read by Gladden and sev- 
eral errors were corrected and initialled by him (Tr. S. 100). 
The statement was completed and signed at 6:55 A.M. (Tr. 
S. 99). 

Thereafter, at approximately 9 A.M., the statement was read 
to appellant and Johnson who admitted it was true (Tr. S. 117, 
123). Defendant McCalip denied the statement (Tr. S. 123). 

Appellant and Johnson testified that the police did not read 
Gladden’s statement to them (Tr. S. 158, 173, 174). Glad- 
den denied that he made any statement at the time of his 
arrest but admitted that he signed a statement at headquarters 
after being beaten by the police (Tr. S. 130-134). 

Counsel for McCalip then moved to suppress the statement 
as to McCalip on the ground of his denial (Tr. S. 185-186). 
Counsel for appellant, Johnson and Gladden moved to sup- 
press it on the ground that appellant and Johnson did not 
adopt it. He also moved to suppress it on the ground that it 
was made during a period of illegal detention. The motion to 
suppress did not include appellant’s and Johnson’s adoptions 
of Gladden’s statement (Tr. S. 184-190, 203). Nor did appel- 
lant or Johnson object when the testimony concerning their 
adoption of Gladden’s statement was received in evidence be- 
fore the jury (Tr. 144-145, 159-162, 212-214). When Glad- 
den’s written statement was offered in evidence, appellant’s 
counsel made the “same objection.” The Court overruled the 
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objection and the statement was read to the jury (Tr. 184- 
189). 

At the conclusion of the hearing of testimony on Gladden’s 
arrest and the seizure of the pistol, no motion was made to 
suppress the pistol (Tr. S. 186-191). When the pistol was of- 
fered in evidence, no objection was made on the ground of an 
illegal search and seizure (Tr. 180). 

At the conclusion of the Government’s case, a motion for 
judgment of acquittal was made (Tr. 234). The basis of this 
motion is not raised in the instant appeal. 

During the trial, appellant denied that he participated in 
the robbery of Albert’s Liquor Store (Tr. 297). He stated 
that he had earned the money recovered at the scene of his 
arrest (Tr. 297). He also testified that he won part of it 
gambling (Tr. 306). He testified that he was in a poolroom, 
located at 15th and East Capital Streets, at the time the rob- 
bery was committed (Tr. 319-320). He then went to the 
home of one Ralph Sims, arriving at 11: 55 P.M. (Tr. 321). 
He denied that Gladden’s statement was ever read to him 
(Tr. 309). Clifton Johnson denied all knowledge of the gun 
found in his house (Tr. 367). He denied adopting Gladden’s 


statement (Tr. 390). Gladden testified that he signed the 
statement after being beaten by the police (Tr. 397). 

Thereafter, the prosecution and defense rested (Tr. 479). 
Appellant renewed his motion for judgment of acquittal (Tr. 
480). This was denied after argument by counsel (Tr. 481). 
The Court instructed the jury (Tr. 490). A verdict of guilty 
as charged was returned. This appeal followed. 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2901 provides: 


Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the per- 
son or immediate actual possession of another anything 

. of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 
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Rule 5, Federal Rules of Criminal Procedure, provides in 
pertinent part: 


(a) Appearance before the Commissioner. An offi- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith. 


SUMMARY OF ARGUMENT 
I 


Immediately following the robbery of Albert’s Liquor Store, 
an informer advised the police that appellant and the co- 
defendant Johnson had been involved in some robberies. In 
addition, one of the victims, after describing the perpetrators 
of the robbery, stated that he had seen them before in the 
vicinity of 15th Street and Massaachusetts Avenue. A police 
officer recognized appellant and the co-defendants Johnson and 
McCalip from the descriptions furnished by the victims. And 
he knew these individuals having also seen them on numerous 
occasions in the vicinity of 15th Street and Massachusetts 
Avenue. 

Appellant, then, was clearly identified as one of the robbers 
of Albert’s Liquor Store. The search and seizure which fol- 
lowed his arrest was incidental to a lawful arrest based upon 
probable cause. The items recovered as a result of that search 
were properly received in evidence. 


II 


Immediately after his arrest, the co-defendant Gladden 
made a statement which implicated appellant. Appellant’s 
present contention that Gladden’s confession should have been 
suppressed because his arrest was illegal is without merit. A 
confession made while a defendant is under arrest is admissible 
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in evidence if it was voluntarily made and if Rule 5, F.R. Cr. 
P., is not violated, whether the arrest was legal or illegal. 

’ Shortly thereafter, Gladden’s oral statement was reduced to 
writing. It was then read to appellant who admitted its truth. 
During the trial, appellant did not move to suppress this 
adoption nor did he object when it was received in evidence. 
Having failed to object at trial, appellant cannot now be heard 
to argue that his adoption of Gladden’s statement should have 
been excluded. 

ARGUMENT 


I. Probable cause to believe appellant had committed a 
felony warranted his arrest 


Appellant argues (Br. 7) there was no probable cause for his 
arrest. Of course, it is well established that a search and seizure 
incident to a lawful arrest is valid.1. United States v. Rabino- 
witz, 339 U.S. 56, 63-64 (1950). The test of the legality of an 
arrest, without a warrant, is whether probable cause existed to 
believe that the person arrested had committed a felony. In 
order to determine probable cause, each cese must be con- 
sidered on its own facts. Probable cause consists of more than 


mere suspicion of guilt. But on the other hand it involves 
probabilities, and the standard of proof is not the same as that 
required at trial. As the Supreme Court stated in Brinegar v. 
United States, 338 U.S. 160 (1949) : 


* * * probable cause exists where “the facts and cir- 
cumstances within their [the officers’] knowledge and 
of which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that” an offense has been or 
is being committed. Carrol v. United States, 267 US. 
132, 162. 


? Appellant contends (Br. 5-7) that this Court should treat this as a direct 
appeal. His contention is based on an assertion that his retained counsel 
abandoned his appeal without his knowledge after filing a timely notice of 
appeal. Whether this case is considered as a belated direct appeal from the 
judgment of conviction or an appeal from the denial of the motion under 
Section 2255, appellant is not entitled to relief. Cf. Ramsour v. United 
States, No. 15335 (D.C. Cir. 1960). 
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It is, therefore, clear that a police officer may arrest without a 
warrant when he has reasonable grounds, in light of the cireum- 
stances of the moment as viewed through his eyes, for belief 
that a felony has been committed and the person before him 
committed it. Bell v. United States, 102 U.S. App. D.C. 383, 
254 F. 2d 82 (1958), cert. denied, 358 U.S. 885. : 

The record discloses that there had been a series of unsolved 
robberies in the vicinity of Albert’s Liquor Store (Tr. S. 9). 
The police were actively engaged in investigating these rob- 
beries and had asked a certain informer, known as “Little 
Tommy,” if he could ascertain any information regarding them 
(Tr. 8. 5, 24). This request was made prior to the robbery of 
Albert’s Liquor Store. The robbery of Albert’s Liquor Store 
occurred at 11:50 P.M. on December 21, 1957 (Tr. 4, 5). 
After leaving the scene of the robbery of Albert’s, Detective 
Douglas Smith received a message to call “Little Tommy” (Tr. 
8.4). This he did. The informer advised him that appellant 
and Johnson had been involved in some “stick-ups” (Tr. S. 5)2 
After receiving this information, Detective Smith informed 
Officer Johnson who stated that he knew appellant and Johnson 
(Tr.S. 25). Officer Johnson described them to Smith who testi- 
fied that they answered the descriptions of two of the robbers 
which were given to him by the four victims of Albert’s (Tr. 
S. 6). 

But there is more. One of the victims, after describing the 
robbers, stated that “they were usually in the vicinity of 15th 
and Massachusetts Avenue, the beer tavern there” (Tr. S. 35, 
43). Officer Johnson testified that he recognized appellant and 
Johnson from these descriptions. And he knew them, as well 
as McCalip, from being “frequently within the vicinity of that 
area” (Tr. S. 42, 50)! 

? This informer had previously given the police reliable information which 
had “resulted in the closing of other robbery cases” (Tr. S. 5). 


* Although he was initially “not quite sure,” Officer Johnson testified that 
McCalip fit the description of one of the robbers (Tr. S. 35). 
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The police then began searching their files for addresses of 
these individuals (Tr. S. 36). They found an address for the 
co-defendant Johnson but were unable to find a correct address 
for appellant (Tr. S. 37). They proceeded to Johnson’s house 
and placed him under arrest. This was at approximately 2:30 
AM. (Tr. S. 37). No evidence was seized as a result of this 
arrest. 

It is quite apparent that the police experienced considerable 
difficulty in locating appellant’s whereabouts. They went to 
Marquette’s Restaurant seeking information (Tr. S. 42). 
Finally, “someone came up” with the address of appellant’s 
mother (Tr. S. 38). Upon arriving there, they were advised 
that appellant was at his wife’s house which was located at 1122 
Sumner Road (Tr. 8.38). The police went there and arrested 
appellant and McCalip. This was at approximately 6 A.M. 
(Tr. S. 38). Following appellant’s arrest, the police began 
searching for the money taken in the robbery (Tr. S. 40). A 
“eather pocketbook” containing $234 was discovered. The 
police also recovered an “Army jacket or raincoat” which 
matched the coat worn by one of the robbers (Tr. S. 42).* 

Taking these circumstances together, it is clear that probable 
cause existed for appellant’s arrest. The statements of the 
victims, and particularly that of the porter Johnson who had 
seen the robbers before, together with the knowledge of Officer 
Johnson and the information furnished by the informer, clearly 
identified appellant, Johnson and McCalip as three of the four 
perpetrators of the robbery. Cf. Washington v. United States, 
105 U.S. App. D.C. 58, 263 F. 8d 742 (1959). And see Draper 
v. United States, 358 U.S. 307 (1959). 

Accordingly, the police, with difficulty, located appellant at 
his wife’s house where they arrested him. The search of the 
premises, which followed his arrest and which disclosed. the 
wallet and money, was incidental to a lawful arrest based upon 
probable cause. United States v. Rabinowitz, supra. It fol- 


“This coat was not introduced in evidence at the trial. 


10 


lows that the items recovered at the scene of appellant’s arrest 
were properly introduced into evidence * °. 


* Appellant argues (Br. 9) that his arrest and the search and seizure 
were illegal because “entry was gained by the police without assistance 
from any of the inmates” and this “method * * * was clearly unreason- 
able under the Fourth Amendment to the Constitution.” But appellant 
did not make this claim in the District Court. And he had ample oppor- 
tunity to do so. Having failed to raise objection to the method of entry 
during the trial, appellant cannot now raise the point for the first time 
on appeal. Cf. Joncs v. United States, 28 U.S.L. Week 4235 (— U.S. —, 
March 28, 1960). 

“Appellant also contends (Br. 9) that “the search and seizure in co- 
defendant Johnson’s home was illegal and the evidence seized * * * should 
have been suppressed.” During the course of the trial, appellant did make 
a motion to suppress evidence (Tr. 70). Counsel stated that this motion 
was “to suppress any action as the result of the arrest without a warrant 
and without * * * probable cause for making such an arrest.” The Court 
then conducted a hearing, out of the presence of the jury, on this motion. 
Following the completion of the government testimony concerning the 
arrests of appellant, Johnson and McCalip, counsel made a motion to quash 
arrests and evidence (Tr. S. 82). Appellant sought to suppress the evidence 
“obtained as a result of these arrests” (Tr. 8. 82). The Court inquired of 
counsel if he contended that the $234 (seized following appellant’s arrest) 
was the evidence to which he addressed his motion (Tr. 8. 84). Counsel 
replied that it was and then attempted to include a pistol which had been 
identified only during the trial as Government’s Exhibit No. 2. The Court 
correctly pointed out that there had been no testimony offered at the hear- 
ing concerning this pistol (Tr. S. 84). Counsel did not again refer to the 
pistol during his argument of this motion (Tr. 8S. 88-91). At the conclu- 
sion of argument by counsel, the Court held that the police had probable 
cause to arrest appellant, Johnson and McCalip and denied the motion 
(Tr. 8. 91). 

At the request of the prosecutor, the Court then heard testimony con- 
cerning the arrest of the co-defendant Gladden and the recovery of the 
pistol (Tr. S. 98). The pistol was recovered at Johnson's home shortly 
after Gladden’s arrest on December 23, 1957 (Tr. 8. 95). 

At the completion of this testimony, argument was had on the admis- 
atbility of Gladden’s statements. The Court held that the statements were 
admissible (Tr. 89). Appellant and Johnson made no motion to suppress 
the pistol. And this was not withstanding the fact that the Court asked 
counsel whether he objected to the admission of the pistol (Tr. 90). In 
addition, when the pistol was offered in evidence no objection was made on 
the ground of an illegal search and seizure (Tr. 180). Having failed to 
make a timely motion to suppress the pistol or object to its introduction 
in evidence, appellant cannot now be heard to argue for the first time that 
the pistol should have been suppressed. Segurola v. United States, 275 U.S. 
106 (1927). Morrison v. United States, 104 U.S. App. D.C. 352, 262 F. 2d 
449 (f.n.6) (1958). 
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IL The co-defendant Gladden’s confession and appellant's 
adoption were properly received in evidence 


Appellant argues (Br. 10) that the co-defendant Gladden’s 
confession was wrongfully admitted in evidence. Apparently 
he contends that Gladden’s arrest was unlawful since that 
arrest was based in part upon a statement he (appellant) 
made and which the Court excluded under Mallory v. United 
States, 354 U.S. 449 (1957). 

The record discloses that Gladden was arrested at about 5 
A.M. on December 23, 1957 (Tr.S.95). Upon his arrest, Glad- 
den immediately admitted his participation in the robbery 
(Tr. 174, 202, 208; Tr. S. 95, 96). He stated that his share of 
the robbery was at the house of one Jeannette Davis and that 
the gun used was at Johnson’s house. The police went im- 
mediately to the home of Davis and obtained the money and 
then went to Johnson’s house where they recovered the pistol 
(Tr. 204-206; Tr. S. 95-98). After the recovery of the pistol, 
the police proceeded to headquarters, arriving at approxi- 
mately 5:55 A.M. (Tr. 207-208; Tr. S. 98). At 6 A.M., they 
began reducing Gladden’s oral statement to written form (Tr. 
§.99). The statement was read by Gladden and several errors 
were corrected and initialled by him (Tr. S. 100). The state- 
ment was completed and signed at 6:55 A.M. (Tr. S. 99). 

Appellant’s present contention that Gladden’s confession 
should have been suppressed because his arrest was illegal is 
without merit. The rule is that “confessions made while a 
defendant is under arrest are admissible in evidence if volun- 
tarily made and if Rule 5, Federal Rules of Criminal Pro- 
cedure, is not violated, whether the arrest was legal or illegal.” 
Smith v. United States, 103 U.S. App. D.C. 48, 254 F. 2d 751 
(1958), cert. denied, 357 U.S. 987. United States v. Walker, 
197 F. 2d 287 (2nd Cir. 1952), cert. denied, 344 US. 877. 
Brinegar v. United States, 165 F. 2d 512 (10th Cir. 1947), 
affirmed, 338 U.S. 160. And it could not be seriously con- 
tended that Gladden’s confession, made immediately after his 


‘(This ground for suppressing Gladden’s confession was not raised during 
the trial. Instead, counsel moved to suppress the confession as to appellant 
and Johnson on the ground that they did not adopt it. He also moved to 
suppress it on the ground that it fell within the doctrine of Mallory v. 
United States, supra. 
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arrest, constitutes a violation of the Mallory doctrine. The 
subsequent reduction of the oral statement to writing by the 
police was “perfectly proper.” Metoyer v. United States, 102 
US. App. D.C. 62, 250 F. 2d 30 (1957). 

Shortly after Gladden’s oral statement was reduced to writ- 
ing, it was read to appellant and Johnson who admitted it was 
true (Tr. S. 117, 123). Defendant McCalip denied the state- 
ment (Tr. S. 123). Appellant argues (Br. 11) that the intro- 
duction in evidence of his oral concurrence in Gladden’s state- 
ment was error. 

A motion to suppress Gladden’s statement was made on the 
grounds that it fell within the doctrine of Mallory v. United 
States, supra, and that appellant and Johnson did not adopt 
it.6 But it is important to note that the motion to suppress 
did not include the admissions by appellant and Johnson adopt- 
ing Gladden’s statement (Tr. S. 184-190, 203). Nor did ap- 
pellant make any objection when the testimony concerning his 
adoption of Gladden’s statement was received in evidence be- 
fore the jury (Tr. 144-145, 159-162, 212-214). Having failed 
to object at trial, appellant cannot now be heard to argue that 
his oral adoption of Gladden’s statement should have been ex- 
cluded. Gilliam v. United States, 103 U.S. App. D.C. 181, 257 
F. 2d 185 (1958), cert. denied, 359 U.S. 947. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Outver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Donat S. Sirs, 
Assistant United States Attorneys. 


* Appellant and Johnson denied that the police ever read Gladden’s state- 
ment to them (Tr. S. 158, 173, 174). Gladden denied that he made any 
statement at the scene of his arrest but admitted that he signed a state- 
ment at headquarters after being beaten by the police (Tr. S. 130-134). 
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Holding a Criminal Term 
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Grand Jury Impanelled January 2, 1958, Sworn in on January 


The United States of America : Criminal No. 145 -' 
Grand Jury No. 1679-57 


Robbery 
Orville Steptoe : (22 D.C.C. 2901) 
Clifton C. Johnson : 
Robert D. Gladden 
James E. McCalip 


The Grand Jury charges: 

On or about December 21, 1957, within the District of Columbia, 
Orville Steptoe, Clifton C. Johnson, Robert D. Gladden, and James E. 
McCalip, by force and violence and against resistance and by sudden 
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and stealthy seizure and snatching and by putting in fear, stole and took 


from the person and immediate actual possession of Edward Smith, 
property of Edward Smith and Albert's Liquor Store, Inc., a body 
corporate, of the value of about $1048.99, consisting of the following: 
$280.00 in money, property of Edward Smith; $768.99 in money, property 


of Albert's Liquor Store, Inc., a body corporate. 

SECOND COUNT: | 
On or about December 21, 1957, within the District of Columbia, 

Orville Steptoe, Clifton C. Johnson, Robert D. Gladden and James E. 

McCalip, by force and violence and against resistance and by sudden 

and stealthy seizure and snatching and by putting in fear, stole and took 

from the person and immediate actual possession of Albert Sterling, 
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property of Albert Sterling and Albert's Liquor Store, Inc., a body 
corporate, of the value of about $578.33, consisting of the following: 


$180.00 in money, property of Albert Sterling; $398.33 in money, property 


of Albert's Liquor Store, Inc., a body corporate. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


[ Filed February 21, 1958] 
UNITED STATES 
Vv. : Criminal No. 145-48 
#1 - ORVILLE STEPTOE, : Charge: ROBBERY 
Defendant 


PLEA OF DEFENDANT 

On this 21st day of February, 1958,the defendant Orville Steptoe, 
appearing in proper person and by his attorney, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. Deft.'s 
motion to reduce bond is by the Court granted. Bond set at five-thousand 
dollars ($5,000.00). 

By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court #Four 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D 


men 


Thursday, June 5, 1958 


The above-entitled case came on for trial before THE 
EDWARD A. TAMM, Judge, United States District Court for 
of Columbia, at 10:00 a.m. 


* * * 


PROCEEDINGS 


* 


EDWARD SMITH 


HONORABLE 
the District 


called as a witness on behalf of the Government, having been first duly 


sworn, took the witness stand, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR, CAPUTY: 
* * * * * 


Q. What was your business or occupation in December of 1957? 


A. I was a liquor dealer. 


Q. Where was that? A. 326-328 Kentucky Avenue, Southeast. 


Q. When you say you were a liquor dealer, what do yo 
that? A. I was co-owner of Albert's Liquor Store. | 
Q. Who was the other owner? A. Albert Sterling. 
Q. Were you co-owner of that liquor store on Decemb 


A. I was. 


uu mean by 


er 21, 1957? 


Q. Directing your attention to December 21, 1957, were you in 


the store late in the evening of that day? A. I was. 


Q. Do you recall what day of the week it was? A. Yes, it was 


Saturday night. 


: | 
Q. Who was with you in the store late in the evening of that day 


just prior to midnight? A. Mr. Sterling and Thomas Mack, 


Q. Who is Thomas Mack? A. He is a part-time wor 


there, porter more or less. 


ker around 


Q. Did you have any other employee in addition to Thomas Mack? 


A. Yes. 
Q. Who was that? A. Charles Johnson. 
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Q. Was Charles Johnson working at the liquor store on the 21st 
of December, 1957? A. Yes. 

@. Was he working that night? A. He was working but he was 

out on delivery. 

Q. Did there come a time when he came into the store later on 
that evening? A. Yes, sir. 

Q. Will you tell the Court and Jury what, if anything, took place 
at 328 Kentucky Avenue late in the evening or night of December 21, 


1957, and also about what time that was? A. Approximately ten 


minutes to 12, four young men came into the store and held us up. 

Q. In your own words, tell the Court and Jury what, if anything, 
took place from the beginning to the end? A. We have three entrances 
into the store, two on Kentucky and one on 14th Street. The young men 
came into the 14th Street entrance and put a gun on me and told me this 
was a holdup, get behind the counter. So I did that. Two of them came 
on my side. We have two cash registers. Two men came to my side 
and two to Mr. Sterling's side, took money out of the registers and took 
money from my pockets. 

Q. Tell us who did what and exactly what happened. 

* * * * * 

Q. Will you tell us what, if any, part the individuals played in the 
store? A. The young man on the end, on the further end, was the man 

with the pistol. He and the young man on this end came to my side 
and this young man’ McCalip came up, took money out of my register and 
out of my pockets. The second man on the further end, I didn't recognize 
him. I didn't see him but Steptoe went to the money from Mr. Sterling's 
side and took money from there. 

Q. The second one from this end? A. Yes. 

Q. Will you come down and identify the defendants you saw? 
(Witness complied.) A. This young man was Steptoe. This young man 
was, and this is McCalip. 

Q. What is the name of the other one? A. I don't remember his 


name; it slipped my memory. 
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Q. What part did that individual play in the robbery? 
had the pistol. 

Q. You may return to your seat. (Witness complied.) 

MR. CAPUTY: May the record show, if Your Honor please, the 
witness has identified the defendants McCalip, Steptoe and Gladden. 

THE COURT: Will counsel stipulate the defendant Gladden is 
seated at the end of the counsel table? 

* * * 
BY MR. CAPUTY: 

Q. Then what happened? A. Then they were ready to leave when 
Johnson walked in and they told him to get over against the wall. After 
they got Johnson over there, then they left. 

Q. Now, did you make a report of this to the police? A. Immediately; 
yes, sir. 

Q. Now, when was the next time that you saw any of these defend- 
ants whom you have recognized here? A. Sunday morning. | That was 
Saturday night. Sunday morning, I saw three of them. 

Q. December 22? A. Yes, December 22. 

Q. Where did you see them? 

MR. KOONIN: Objection, if the Court please. 

THE COURT: State the ground for your objection. 

MR. KOONIN: On the ground heretofore stated at a Bench con- 
ference if the Court please. | 

MR. CAPUTY: I believe this witness can testify to it irrespective 
of that particular ground he has mentioned. | 

THE COURT: Will you come to the Bench. 


ig (At the Bench) : 5a 


THE COURT: * * * * * I will overrule your objection for 
the purpose of hearing this testimony with your right to renew your 
objections as a matter of law with regard to the illegality of the arrests. 

(In Open Court:) 

BY MR. CAPUTY: 


Q. Now, where did you see any of these defendants if you saw them? 
| 


A. At Police Headquarters. 
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Q. Where did you say? A. I think they call it the Robbery Squad, 
Robbery Room. 

Q. Under what circumstances did you see them? A. There was 
a line up. 

Q. How many people were in the line-up? A. I would say 7 
or 8. 

Q. At about what time on December 22, 1957, was that line-up 
held? A. I think it was somewhere around between ten and eleven 
o'clock. 

Q. How many did you recognize in the line-up? A. Steptoe 
and McCalip. 

* * * * 

REDIRECT EXAMINATION 
* * * * 
BY MR. CAPUTY: 

Q. Would you tell us what the lighting condition in the store was 
on December 21, 1957, at the time the holdup was taking place? A. Very, 
very bright. 


* * * 


ALBERT STERLING 
* * * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 


* * * * * 


Q. Were you co-owner of that store on December 21, 1957? 


A. Yes, sir. 

Q. Late in the evening of December 21, 1957, were you in the 
liquor store on Kentucky Avenue? A. I was. 

Q. Were you there very late in the evening? A. Yes, sir. 

Q. Who else was in the store with you? A. Mr. Smith was in 
the store and Mr. Mack was in the back end of the room. 

Q. Will you tell the Court and jury what, if anything, happened 
late in the night of December 21, 1957? What happened, if anything? 


A. We were -- 
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Q. Would you talk a little louder? A. We were in the store, 
naturally, and I was at one end of the counter and Mr. Smith was at 
the other end of the counter. Each one of us had a cash register and all 
of a sudden four young men rushed into the store. One of them jumped 
over the counter right where I was standing. He could have walked 
around it, but he jumped over. He grabbed me by the arms and he 
immediately turned me around and started frisking me. 
Q. And then what happened? A. He took money out of my pockets. 
Q. How much money did he take from your pockets? A. $180.00. 
Q. What happened then? A. Mack, who was in the other room 
came into the fore end of the room and he started to question Mack. I 
don't know what he asked him. He didn't get anything out of Mr. Mack, 
He asked Mr. Mack to open up the cash register. Mack said he had no 


authority, only Mr. Sterling can open the cash register. Then he turned 
| 


around and says to me, "Open that register." | 
Then, after I opened it, he turned me around again facing the wall. 
He emptied the cash register, sir. 
Q. How much money was there in your cash register? A, $398 
to be exact and 33 cents. 
Q. Did you get a good look at the people in the store?) A. I was 
so nervous and upset I actually could not get a look; every second, they 
kept on turning me around and I had no chance to get a good look and if 


I could have I couldn't do anything because I was very nervous and upset. 


| 
* * * * * 


THOMAS D, MACK 
* * * 
DIRECT EXAMINATION | 
BY MR. CAPUTY: | 


* * * * * | 


Where do you work? A. ACIC U.S. Air Force, Metropolitan 


Do you hold any other job in addition to that? A. |I did have a 
job at one time at Albert's Liquor Store at 328 Kentucky Avenue, Southeast. 
| 
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Q. Were you working at Albert's Liquor Store in December, 
1957? A. Yes. 
Q. Were you working on December 21, 1957, at Albert's 


Liquor Store? A. I was. 

Q. What hours were you working there? A. I came on at six 
to 12 Saturdays, and six to nine on Wednesdays and Fridays. 

Q. On December 21 what day was it, do you know? A. That 
was Saturday. 

Q. What hours did you work that day, specifically December 21, 
1957? A. Six o'clock in the p.m. until midnight. 

Q. Late in the nighttime of December 21, 1957, was Mr. Smith 
in the store? A. Yes. 

Q. And was Mr. Sterling? A. Yes, he was. 

Q. Was there any other employee working there during the hours 
you were working there? A. There was one other employee working there 
but he was not at the store at the time. 

Q. Was he working that evening and night? A. Yes. 

Q. And what is his name? A. Johnson. 

Q. Just before midnight of December 21, 1957, were you in the 
store? A. Yes. 

Q. Where was Albert's Liquor Store located? A. 328 Kentucky 
Avenue, Southeast. 

Q. Will you tell the Court and jury just what happened prior to 
midnight December 21, 1957? A. About ten minutes of twelve on the 
21st of December, 1957, as I approached from the stockroom, which 
is about an 8-inch rise from the main floor, there were four strange 
individuals in the store at the time. The minute when I came from the 
stockroom, one of the fellows approached me and asked me if I could 
open a cash register. I told him I didn't know how to open the cash 
register. Then he asked me -- I was standing in a position with my hand 
in the right pocket. He asked me, "What do you have in your pocket?" 

I said, "I don't have anything."" I made a statement, "I ought 
to knock hell out of you."" And he didn't touch me. I didn't move from that 


position. I stood in tne doorway. 
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Q. What else happened? A, Then he went after Mr.| Sterling 
and he asked Mr. Sterling to open the cash register so Mr. Sterling 


opened the cash register, so the individual took money out of|the cash 
register. So later he asked Mr. Sterling did he have anything in his 
pockets. He removed his wallet and took money from his wallet. 

Q. Did you see the person doit? A. Yes. 

Q. Was that the person that approached you? A. It was. 

Q. Were you able to recognize anyone else in that store? 
A. One other. 

Q. Do you see any of the people here in the courtroom that were 
in that store on December 21, 1957? A. I see two of them. | 

Q. Would you come down here and point them out, please? 

(Witness complied. ) 

THE WITNESS: Mr. Steptoe (indicating) and here is the man who 

approached me, Mr. Johnson, this man.. 
* * * 
BY MR, CAPUTY: 

Q. Do you know the name of the individual you pointed to 
other than the defendant Steptoe? A. The second person you pointed 
to? Gladden. | 

Q. Gladden? A. Yes. | 

Q. Now, what part, if anything, was the defendant Gladden taking 
in that store? What part did he take? A. He was the one standing on 
the floor with the gun. 

* * * * * 

Q. Whom did you identify in the line-up? A. Mr. Steptoe. 

Q. Did you see the other person you identified here today at 
any other time after December 21, 1957? A. I saw him again when we 
went before the Commissioner's Office. 

Q. Do you recall what day that was? A. No, I don't recall 
the date. 

Q. Were you able to recognize him when you saw him/at the 
Commissioner's? A. Yes, I was able to recognize two of them at that 


time. 
| 
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Q. Now, can you tell us how long they stayed in the store? 
A. Well, I would say approximately from five to seven minutes. 
Q. Now, did Johnson, the other employee, come into the 


store at any time while this was going on? A. He came in the store 


while it was going on. 
* * * * 
CROSS- EXAMINATION 
* * * * 
BY MR. KOONIN: 

Q. You did identify Steptoe, did you not, at the line-up at No. 1 
Precinct? A. That is correct. 

Q. That line-up was at No. 1 Precinct? A. Yes. 

Q. Are you sure of that? A. Iam positive. 

Q. Wasn't it at the Robbery Squad? A. Well, that is still No. 
1. It is No. 1, Police Headquarters. 

* * * * * 
Q. What did Steptoe have in his hand when he came to you? 
A. I didn't see anything. He had his hand in his coat pocket but it 
appeared like he had something, but I didn't see it. He didn't show it. 
He could have just had his fist in his pocket. 
* * * * 
RECROSS- EXAMINATION 
BY MR. KOONIN: 

Q. Exactly what did you do in viewing the line-up? A. We were 
instructed to put our hands on the shoulder of the man we identified, 
to touch him. 

Q. Did you get any help from the police officers? A. Any help? 

Q. Yes. A: Other than the instructions he gave me on how to 
identify and what to do at the line-up, before I went up there, I didn't 
need any help after that. 

* * * * * 

Q. Did you identify a Ralph Lee Sims as being one of the 
participants in this holdup? A. I only identified one man in the line-up. 
The other man was identified later. That is all I could identify. All the 
individuals were identified as I know of. 


Al 
Q. Does the name Lacey McCray mean anything to you? 


A. No. 

Q. Was he one of the men that you identified as being one of 

the robbers? A. I just identified but one man. | 
‘Q. Who was that? A. Mr. Steptoe. 

* * * oe 

CHARLES H, JOHNSON 

* * : * 

DIRECT EXAMINATION 

_ BY MR. CAPUTY: ree 

* * * * ae | 

Q. Where do you work? A. Albert's Liquor Store. | 

Q. Were you working for Albert's Liquor Store on December 

21, 1957, sir? A. Yes. : | 

* * * * * 

Q. Did there come atime, sir, that you returned to the store 

on December 21, 1957, just before midnight? A. Yes, I did. 
Q. Will you tell the Court and jury what, if anything, you 

observed when you returned to that store around that time? A. I got 

back to the store around 11:50. There was four people in the store. 

Q. By four people what do you mean? A. Four men. 

Q. In addition to those four men were there any employees 

in the store? A. Yes. 

Q. Which employees or owners were in the store? A! Mr. Smith, 

Mr. Sterling and Thomas Mack. 

Q. Four people then in addition to Mr. Smith and Mr.) Sterling 

and Thomas Mack? A. Yes, sir. 
Q. Can you tell the Court and jury what, if anything, you 

observed in the store when you returned and saw these four people 

other than the personnel of the store? A. I observed four men who 

entered the store. I thought they were customers. One of them told 

me to get back in the corner, which I did and stood there. | 

Q. And what happened, if anything, after that? A. About a 

second after that they all left. 
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Q. What was the lighting condition in the store, Mr. Johnson? 
A. All the lights we had in the front of the store were on. 

Q. Was it medium lighted, bright, or was it dark? A. It was 
bright. 

Q. Were you able to take a look at those four men that were 
in the store? A. Well, I took a pretty good look. 

Q. Are you able today to recognize any of the four men that 
were in the store? A. I can't identify all four of them. 

Q. Will you come down here and show us whether you can 


identify here in the courtroom any of the men who were in the 


store on December 21, 1957? 
* * 
BY MR. CAPUTY: 

Q. Anyone else? A. This one (indicating). 

MR. CAPUTY: May the record show he has pointed to the defend- 
ant Steptoe? 

* * 
BY MR, CAPUTY: 

Q. Now, can you tell us, sir, whether you viewed a line-up 
after this alleged holdup? Did you see a line-up, sir? A. Isawa 
line-up. I don't know exactly how long it was after it happened, 
but I saw a line-up of some men. 

Q. Did you identify anyone in that line-up? A. I did. 

Q. Which ones did you identify in the line-up as having been 
in the store on December 21, 1957? A. The three I just pointed out. 

* * * * * 
CROSS- EXAMINATION 
BY MR. KOONIN: 

Q. Mr. Johnson, directing your attention to December 21, 1957, 
which one of these men, if any, held the gun? A. I didn't see the 
fellow with the gun. 

Q. Did you see a gun at all, sir? A. No, I didn't. 

Q. You identified these three men and I state for the record, 
they are McCalip, Steptoe and Johnson. Now, where was Johnson 
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standing when you first saw him? A. As far as I can|remember -- 
I can't place the position they were in, sir. 
Q. Ibeg your pardon? A. I can't place the position they were 
in when I entered the store. 
Q. What was Johnson wearing when you saw him? A. I don't 
exactly remember. I know one had on an olive drab coat. | 
Q. You say one had on an olive drab coat? A. Yes, sir. 
Q. Which one of the three you identified had on an olive drab 
coat? A. The second one. 
Q. That would be Steptoe. That is this man right here, Steptoe? 
A. Iam sure that is the one that told me to get in the corner jthat had 
the olive drab coat. 
Q. You are sure he is the one that told you to get in the corner? 
A. Yes. 
Q. Where was McCalip standing when you saw him? A. There 
was two in front of the counter and the other man was on the other side 
behind the cash register and I couldn't see him. 
Q. Where was the third one? A. The third one put me in the 
corner. 
Q. This is the man who put you in the corner; is that right? 
A. If Iam not mistaken, yes. 
Q. Which is it? Are you mistaken? A. He seemed to be taller. 
Q. Dor't you know which of these there men whom youjhave already 
identified put you in the corner? A. (No response. ) 
Q. As a matter of fact, you don't know, do you, Mr. cae 
THE COURT: Answer the question. Do you know which one put 
you in the corner? 
THE WITNESS: I am sure it is the one I identified. | 
BY MR. KOONIN: | 


Q. Now, the defendant Steptoe is now standing. Take b good look 


at him. Is this the man who put you in a corner? A. Yes, sir. 

Q. So that he was then standing on the customer side of the 
counter; is that right? A. He was standing on the customer side of the 
counter right by the door as I come in. 
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Q. Now, the defendant Gladden is standing. Where was he? 
A. I couldn't say exactly, sir, because I don't remember because I 
didn't get a good look at him. 

Q. The defendant Johnson is now standing. Where was he? 
A. I don't know, sir all I know -- 

Q. Do you know what he was wearing? A. No, I don't remember. 

Q. Now, the defendant McCalip is standing. Where was he? 
A. Ican't say exactly where he was standing. 

Q. What was he wearing? A. I don't know, sir. 

Q. Asa matter of fact, Mr. Johnson, at the line-up at Police 
Headquarters, you identified a man by the name of Lacey McCray, didn't 
you, as being one of the people who held up this liquor store? A. I 


don't know them by name. 

Q. You did identify somebody as one of the participants in this 
hold-up and that man isn't here today; is that right? A. That happened 
through mis-identity, sir. 

Q. That happened through mis-identity? A. Yes, sir. 

Q. How did that mis-identity come about, sir? A. When I walked 
in the store, I was nervous after it all happened. I found out I was wrong. 
I was still nervous Saturday night and Sunday. 

Q. Who told you to identify McCray? A. No one. 

Q. What was it about McCray that made you think he was one of 
the men? A. He reminded me of the looks of one fellow sitting at 
the table. 

Q. Which of these men does he look like? A. I haven't seen him 
but once; it would be hard to place him. 

Q. Tell us now what it was looked like him if you haven't seen 
him but once? A. Yes. 

Q. Tell us what he looked like? A. He was medium build. 

Q. Was he bigger than any of these four boys? A. About their 


* * 
BY MR. KOONIN: 
®. How about Ralph Sims, Mr. Johnson, did you identify him? 


A. Yes, I did through mis-identity. 
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Q. So now we have two people you have identified through 
mis-identity? A. Yes, sir. 
Q. When did you go to Police Headquarters with relation to when 
this hold-up took place? A. The following Monday, December 22nd. 
Q. Is your memory better today than the morning following this 
hold-up? A. It is about the same, Ibelieve. I have been sick since then, 
Q. ‘What has been your problem, sir? A. Since I have been out 
of service I have had a rash and I have lots of fever with it. 
Q. Does this affect your memory in any respect? A. | I stayed 
nervous all the time. 
Q. Isee, Then, sir, let me ask you this: At the time you went 
to the line-up down at Police Headquarters, were you nervous? A. Yes, 
sir. 
Q. You were in fact very nervous; is that correct? A I was very 
nervous and I didn't want to pick out somebody who had not done it. 
Q. The fact remains you did pick out two wrong people? A. I did. 
Q. Would you say your memory is no better now than it was when 
you went to the police line-up? A. I believe it is a little clearer than it 
was there. I am sick now which anybody in the courtroom can see. 
* * * * * | 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. These two people you mistakenly identified on December 22, 
1957, were they in addition to the three people that you pointed out here 
in the courtroom today? A. Yes, sir. 


Q. Are you certain, sir, that the people you pointed out here 
| 


in the courtroom were in the store on December 21, 1957, at the time 
of the holdup? A. Yes, Iam. 
* * * * 
RECROSS- EXAMINATION 
BY MR. KOONIN: 
* * * * * 
Q. Did the police show you any pictures while you were still at 
the store? A. They didn't show me pictures at the store. 
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Q. Did he then show you pictures while you were at Police 
Headquarters? A. When they carried me at Headquarters, they brought 
out a booklet of pictures for me to identify if I could. 


* * * * * 


Q. When was the first time, sir, at Police Headquarters that 


you saw McCray or Sims? A. In person in a line-up. 
Q. Where was that line-up conducted? A. At the Robbery Squad. 
Q. And how many other people were in that line-up? A. I don't 


know excatly how many were in the line-up. 

Q. Were any of these four boys in that line-up? A. Three of 
them were in there. 

Q. At that time you didn't identify any one of those three, did you? 
A. Idon't remember, sir. 

Q. Mr. Johnson -- A. Because I made two mis-identities. 

Q. Isn't it a fact you identified McCray and Sims before you 
identified any of the people sitting at this table behind you? 

THE COURT: Do you understand the question? 

THE WITNESS: Yes, sir. 

THE COURT: What is your answer? 

THE WITNESS: I do remember identifying the two people you 
mentioned, 

BY MR. KOONIN: 

Q. Before-- A. Before. 

Q. -- you identified any one of these boys? A. Yes, sir. 

Q. And these boys; who are the three of these boys -- which 
three of these boys were in the same line-up with Sims and McCray? 
Come down here and point to them, if you will, sir, andI will give 
you their names. 

(Witness complied. ) 
* * * * 
THE WITNESS: This fellow (indicating. ). 
MR. KOONIN: May the record show he now points to the defend- 


ant Steptoe? 
* 
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DOUGLAS M. SMITH 
* * * 
DIRECT. EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment, sir? A.) Douglas 
M. Smith, Detective attached to the Robbery Squad, Metropolitan Police 


Department. 
* * * * * | 

Q. Did you make an investigation of this holdup which is alleged 

to have taken place on December 21, 1957? A. Idid, sir, | 
Q. And as a result of that investigation, did you make/an arrest 

of anyone? A. I did, sir. 


Q. And also as a result of that investigation, did you request 


that other people be arrested, sir? A. I did, sir. 
* * * * * 


Q. And whom did you request other persons to arrest? 
* * * * * | 
THE WITNESS: Orville Steptoe and Clifton Johnson. 
BY MR. CAPUTY: 
Q. Now, when did you arrest your person, sir? A, I arrested 
Robert Gladden at about 5:00 a.m. on December 23, 1957. 
* * * * * 
(Whereupon, testimony of DOUGLAS M. SMITH was taken out of 
the presence of the jury, as follows:) | 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Did you have a warrant, Officer, for the arrest of the defendant 
Gladden? A. I did not. 
Q. Upon what did you base that arrest of the defendant Gladden, sir? 
A. It was based on two things: first, certain information that|I had person- 
ally received from an informant, giving me the name of Robert Gladden; 
secondly, upon information received from Detective Blancato, | also of 
the Robbery Squad. | 


18 

Q. Did you have information concerning any of the other defendants 
which resulted in the arrest of these other defendants? A. Yes, sir. 

Q. What information did you have concerning the defendants 
Steptoe, Johnson and McCalip? A. Concerning the defendant Steptoe 
and the name Juan was given, who I know as Clifton Johnson, is the 
information I had. 

Q. What was that information you nad and from whom did you 
get it? A. That was also from an informant, and that information was 
that Steptoe and Juan, or Clifton Johnson, had been involved in some 
stick-ups. 

Q. Where? Did he say wnere? A. Do you want me to relate 
aow I received it? 

Q. Yes. How did you receive that information? A. After leaving 
Albert's Liquor Store on the night of the hold-up, I was in the robbery 


cruiser with Detective Blancato. We received.a call to call the station. 
We went to the Fifth Precinct and from there I called the desk, the 


lieutenant on Extension 206, and received the telephone number. I 
called that number and spoke to an informant I have known for some 
time and who in the past has given me reliable information. 

Q. How reliable was that information in the past? A. The 

information resulted in the closing of other robbery cases. 

Q. Will you continue telling us how you received the information, 
Officer. A. I had talked to this informer sometime earlier prior to this 
particular hold up. I told him we had been having a series of holdups 
and had given him certain information pertaining to these holdups, and 
asked him to see what he could find out about it. 

On this particular night, I called the telephone number I received 
and my informer told me that Steptoe and Juan, who is Clifton Johnson, 
had been involved in some stick-ups. 

After talking to the informant on the telephone, I turned around to 
my partner, Detective Blancato, and related to him the information I- 
had received. 

Officer Johnson, a uniform officer of the Metropolitan Police 
Department attached to the Fifth Precinct, was present when I told 
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Detective Blancato the information I had received. He stated he knew 
Steptoe and Juan. 
Q.. That is Steptoe and Clifton Johnson, is it? A. ves, sir. 
Q. Continue, Officer. A. I asked him of his own knowledge 
to describe Steptoe and Clifton Johnson, and he did that. 
In my opinion, . the description he gave me of these two subjects: 
answered the description of the two other men wanted in the: BREED: of 
Albert's Liquor Store. ; 
_Q. What: information did you receive about the suspects who 
were alleged to have perpetrated the holdup at Albert's Liquor Store? 
A. Descriptions given by various complainants in the store, which 
comprised of Mr. Edward Smith, Mr. Albert Sterling and two employees 


present in the store, Mr. Johnson and Mr: Mack. 


te hil 
* kis “5 (a Ae . 


‘Q. That is a combination of descriptions received from the people 


in the.store, the owners and the employees? A. That is right. 
Q. But you cannot designate which persons gave what description? 
A. These were combined from the descriptions given by everybody there. 
_ MR, CAPUTY: I believe he said he received it from sib owners 
and other people in the store. 
MR, KOONIN: . I suggest this witness ones to give us his best 
recollection as to what descriptions were given to him and by wher, 
THE COURT: I think your objection goes more to credibility as 
evidence more than admissibility. If that is how the witness recorded 
them, I believe it is admissible. 
THE WITNESS: Number 1, colored male, 20 to 30 years; 5 feet 
8; 140 pounds; wearing a gray felt hat, a rust-brown suede jacket. 
Number 2, colored male, .20 to 30 years; 5 feet 7; 140|to 150 
pounds; dark brown skin; small scar on right side of the face near the 
ear; wearing a dark gray felt hat, a green Army type rain coat that had 
a small hole oan the right side.. 
Number 3, colored male, 20 to 30 years; 5 foot 7; 150) to 155 pounds; 
light brown skin; wearing an Army field jacket. al 


20 

Number 4, colored male, 20 to 30 years; 5 foot 7; 150 to 155 

pounds; light brown skin; wearing three-quarter length brown coat. 
* r, * * * * 
BY MR, CAPUTY: 

Q. What information did you have concerning the defendant 
Gladden? A. There were two reasons for picking him up: first, the 
informant calling me'and telling me that Gladden was mixed up with 
Steptoe and Juan in some holdups; and immediately after that conversation 
with the informant, Detective Blancato, also of the Robbery Squad, 
telling me he had received information that Gladden was also involved 
in the holdup of Albert's Liquor Store. 

Q. Is this information you received that Gladden was involved 
in the holdup of Albert's Liquor Store? A. The information I had received 
was that Gladden was in with Steptoe and Johnson in some holdups. 

Q. What information did Detective Blancato have concerning the 
defendant Gladden? A. Detective Blancato told me he had received 
information he was involved in this particular holdup of Albert's Liquor 


Store. 


Q. Did you have any information concerning Steptoe and Johnson 


as to whether they participated in this holdup of Albert's Liquor Store? 
A. No, sir. 
* * * * * 

Q. Do you know when McCalip was arrested and where? A. McCalip 
was arrested at Orville Steptoe’s home. See this other information per- 
taining to them, part of this information, as I say, came from the Robbery 
Squad and part of it came from Officer Johnson of the Fifth Precinct. 

Q. What information came from the Robbery Squad concerning 
any of these defendants before the arrest? A. The information -- The 
first telephone call I received was that I make a call to the Fifth Precinct. 
After I made that telephone call, I turned to my partner, Detective 

Blancato, and related the information I received from my informant. 
Officer Johnson was present and he stated he knew Steptoe and that he 
also knew Johnson. 
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Q. That is Officer Johnson said that? A. Officer Johnson 
stated that, yes. I asked him to describe those two people to! me and 
he did describe them. In my opinion they answered the description of 
the men involved in the holdup at Albert's Liquor Store -- this is of 
my own personal knowledge. | 
Q. What information did you have about McCalip? You say 
Steptoe and Johnson, in talking to Officer Johnson, fitted the description 


you had? A. That is right. 
* * 


* * 


BY MR, CAPUTY: 
Q. Officer Smith, what day and at what time was it that you 


talked to this informer and received information that Steptoe and Juan, 
who is now known as the defendant Johnson, were involved in a series 
of holdups? A. That would have been in the early morning hours of 
Sunday. 
Q. What date? A. That would be December 22nd. | 
Q. A few hours after this crime is alleged to have been committed, 
is that correct? A. That is correct. | 
Q. Is that when you talked to the informer? A. That! is correct. 
Q. Whatis his name? A. Little Tommy. 
MR. CAPUTY: That is all I have of this witness, Your Honor. 
* * * * * 
CROSS EXAMINATION 
BY MR, KOONIN: 
Q. Sergeant Smith, what is the name of your informer? A. Sir? 
Q. What is the name of your informer? A. I know him by the 
name of Little Tommy. 
* * * * * 
Q. Now, I believe, Sergeant, you have testified there|are two 
bases which formed probable cause for the arrest of the defendant Gladden; 


is that correct? A. That is correct. | 
| 
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Q. One was the information you received from Little Tommy, 
is that correct? A, That is correct. 

Q. Now, do you know Little Tommy's telephone number? A. No, 
sir, I don't. 

Q. Do you know his full name, sir? A. No, sir, I don't. 

* * * * * 

Q. Now, you knew at that time I made certain inquiries of you 
with regard to the identity of Little Tommy? A. Yes, sir. 

Q. And you knew also, did you not, Sergeant, that those inquiries 
would have been repeated at this trial? 

THE COURT: Would have been what? 

MR. KOONIN: Would have been repeated at this hearing. 

BY MR. KOONIN: 

Q. Is that correct? A. I couldn't know that. 

Q. In other words, you knew I was going to ask the same questions 
at this trial, did you not? A. I assumed so. 

Q. Good enough. Now, Sergeant, what efforts if any have you 

made to ascertain the identity of Little Tommy? A. None, sir. 

Q. None whatever? A. None, sir. 

* * * 
BY MR. KOONIN: 

Q. Have you made any efforts to find his telephone number? 
A. No, sir, I have not. 

Q. Has Little Tommy given you any information concerning other 
matters, other than what you have told us about, when he gave you this 
information? A. No, sir. 

Q. At the time Little Tommy gave you information concerning 


this matter, did you make any efforts to reduce that information to 
affidavit form? A. No, sir, I didn't. 
Q. Did you make any efforts to reduce it to any form of writing? 
A. No, sir, I didn't. 
* * * * * 


Q. You had no information or knowledge or any reason whatever 
to suspect any of these four men prior to the time Little Tommy gave 
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you certain information; is that correct? A. I, personally,| sir? 
| 

Q. Yes, sir. A. No, sir, I didn't. 

Q. Did anybody else other than Little Tommy, or --! Did anybody 


give you any information concerning the identity of these four men prior 
to this telephone call you got from Little Tommy? A. Givelit to me 
personally? 
Q. Yes, sir. A. No, sir. 
Q. How many telephone conversations did you have with Little 
Tommy? A. Concerning this case? | 
Q. Yes. A. Two conversations, | 
Q. Will you tell us when you held the first conversation with 
Little Tommy? A. It was sometime after midnight, which would make 
it December 22nd. * * * 
* * * * * 
Q. You say it was shortly after midnight, but prior to 2:00 a. m.; 
is that right? A. Sometime after 12:00 and before 200 a.m. 
Q. When did you hold a second telephone conversation with Little 
Tommy? A, That was Sunday -- the same day but it was in| the afternoon, 
around 2:00 p.m. ! 
Q. So that a matter of at least twelve hours had elapsed between 
your first conversation and your second conversation with Little Tommy? 
A. Yes. 
* * * * * 
Q. * * * Are you now Saying the first conversation was as a 
result of a previous conversation you had? In other words, a result of 
inquiries you made of him prior to the Albert's Liquor Store| holdup; is 
that correct? A. That is correct. 
Q. This conversation had nothing to do with Albert's Liquor Store 
holdup? A. No; I was explaining why Little Tommy called me. I thought 
that was what you wanted to know. 
Q. It is as a result of these inquiries that Little Tommy called 
you sometime before 2:00 a.m., is that right? A. Yes. 
Q. What conversation took place between you and Little Tommy 


at that time? A. He stated to me that Steptoe and Juan, who is 
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Clifton Johnson, had been pulling some stickups. 
* * * * * 

Q. After you received that information, Sergeant, what did you 
do? A. Ihung up the phone. Detective Blancato was there and I turned 
around to him and related to him what I had been told on the telephone. 
Officer Johnson, a uniform officer of the Fifth Precinct, was present 
when I related that information to Detective Blancato. Officer Johnson 
spoke up and stated he knew Steptoe and Juan. 

I asked him to describe Steptoe and Juan to me. He described 
the two men to me and, in my opinion, they answered the description of 
two of the men who had participated in the holdup at Albert's Liquor 
Store. 

* * * * * 

Q. All right, sir. Now, shortly after midnight and before 2:00 

a.m., when you received this first telephone call from Little Tommy, 

I mean, what did you do? A. As I have stated before, after I received 

the information I relayed that information to my partner, Detective 
Blancato. Officer Johnson was present at the time I related that information 
and he stated he knew Steptoe and Juan. I asked him to describe these two 
men to me and he did. In my opinion, the descriptions he gave answered 
the descriptions of two of the men wanted for the holdup of Albert's 

Liquor Store. I then notified the midnight cruiser, the officers, to have 
those two men picked up. 

Q. Did Officer Johnson give you their addresses? A. I notified 
the officers in the cruiser to work with Officer Johnson in finding out 

where they lived and how they could go about picking them up 
because he knew them. 

Q. At that time did you have any reason to believe either Steptoe 
or Johnson would try to flee the jurisdiction of this Court? A. I couldn't 
answer that. I think that is a difficult question to answer. 

Q. As amatter of fact, Sergeant, after you talked with Little 


Tommy, you went home and went to bed, didn't you? A. Idid, yes, sir. 


Q. How long did you remain at home? A. I checked off duty at 
about 3:00 a.m., possibly 3:30 -- I don't know the exact time. By the 
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time I got home and got to bed, it was about 4:30 in the morning. I slept 
from 4:30 until about 7:30 and got dressed, had something to| eat and got 
back to work sometime near 8:30 Sunday morning -- 8:00 or 8:30 Sunday 
morning. 

Q. * * * Now, with regard to the second conversation you had 


with Little Tommy, what was said in that telephone conversation? 
* * * * * 


A. He called me and stated a boy named Bobby Gladden was 
| 


mixed up with Steptoe and Juan in these holdups, which is as/near as I 
can remember the words he used. 
After receiving that information from him, I turned around to 
Detective Blancato who approached me and said, ''We have the name of 
the other boy in the holdup." I said, "I think I know who it ig too." 
He said, "His name is Bobby Gladden."" I said, "That is the same 
information I have." 
* * * * * 
Q. Did you make any effort to procure a warrant for! arrest? 
A. For Bobby Gladden? 
Q. Yes, sir. A. No, sir, I didn't. 
Q. Solely on the information that you had from a police informer, 
you arrested the defendant Gladden, didn't you? A. No, sir, 
Q. What else did you use? A. As I stated before, it was based 
on two things: First, the information I had received from Little Tommy 
and, secondly, the information I had received from Detective Blancato. 
Q. The only information you received from Detective Blancato 
was that he had heard another boy was involved, isn't that correct? 
A. He stated that Steptoe had broken down and copped out and given the 
name of Bobby Gladden. 
Q. Steptoe was also arrested without a warrant, wasn't he? 
A. Ibelieve he was. There was no warrant involved in any of the cases. 
* * * * *| 
Q. When did you have this conversation with Detective Blancato? 
A. It was sometime near or just after 2:00 p.m. It was immediately after 
I had received a telephone call from Little Tommy. 
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Q. That is 2:00 p.m. of what day? A. That was Sunday. 

Q. Sunday. At that time, sir, did you have any reason to believe 
that Gladden would attempt to flee the jurisdiction of this Court? A. Like 
I say -- 

THE COURT: What is your answer, Mr. Witness? 

THE WITNESS: I had no thoughts about that at all. 

BY MR. KOONIN: 
Q. In other words, Officer Smith, you at no time entertained 


the thought of procuring a warrant for the arrest of the defendant Gladden, 


isn't that correct? A. I didn't get a warrant for the arrest of Gladden. 


* * * * * 


JOSEPH M. JOHNSON 

* * * 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your full name, please? A. Private Joseph 
M. Johnson. 

Q. What is your assignment, Officer? A. Patrolman attached to 
Number 5 Precinct. 

* * * * * 

Q. After midnight of December 21, 1957, did there come a time 
that you did go to Number 5 Precinct? A. I did, sir. 

Q. About what time was it? A. About 12:30 or 12:45. 

* * * * * 
Q. Will you tell His Honor what Charles H. Johnson told you? 
A. As I entered the Detective Squad office, Charles Johnson, a porter 
at Albert's Liquor Store was there talking with other officers and giving a 
description of the men who were in the holdup at 328 Kentucky Avenue, 
Southeast, 

Q. What kind of descriptions did he give? A. The first one, he 
stated, was a man about 5 feet 6 or 8 inches, colored and he had two high 
cheekbones sort of like horns sticking on the side of his face. At that 
time, I recognized the fact his nickname was Kemp, or Steptoe and I 
knew him. 
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Q. How long had you known the person nicknamed Kemp, or 
Steptoe? A. I had seen him at Croce'’s Liquor Store and 15th and Capitol 
Street. | 
Q. Have you seen him from time to time? A. I did.) 
Q. Did Charles H. Johnson give you any other descriptions ? 
A. Yes, 
Q. Which of the other persons did he describe to you? A. He 
gave the description of a fellow with brown skin, weighing 160 or 165 
pounds, with a sort of flat nose and full face, and very big through the 
shoulders. | 
At that time Iwasn't quite sure but it came to my mind there was 
a fellow known to me as Gray Top who fit the description. His name is 
James McCalip. 
Q. Was there any other description given to you at that time? 
A. He gave the description of a fellow being about 5 foot five! or six, 


colored, but he had a mustache that kind of hung around by the bottom lip. 
| 


I only knew him as Juan. 
Q. What is his name? A. Johnson, I understand now. 
Q. Was anything else said by the witness Johnson as to where you 

might locate these people of whom he gave you the descriptions, where 

they hang out? A. He stated they were usually in the vicinity of 15th and 

Massachusetts Avenue, the beer tavern there. 
Q. Do you know the name of that beer tavern? A. The beer tavern 

known as Marquettes. 
Q. After receiving that information, did you also talk to Detective 

Smith? A. Yes, sir, they were all there in the Detective Squad room at 

the time. 
Q. Had you knowledge of the descriptions given to him at the 

scene of the crime by the witnesses? A. The descriptions had been given 

to other detectives who were present at the time. We hada donversation 

at that time. Since I knew McCalip and Steptoe, they asked me to accompany 

them and go along. 
Q. After having received these descriptions from the| witness Johnson 

at Number 5 Precinct, were you instructed by anyone to make any arrests? 
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A. Yes. Iwas told to go out to pick these two men up. From the 


descriptions by Johnson, they were the men involved in the holdup at 


328 Kentucky Avenue, Southeast. 
* * * * * 

Q. At what time did you arrest Johnson? A. I should say it 
was around 2 o'clock or 2:30, thereabouts. 

Q. Did you make other arrests that day? A. Yes. When we left 
from there, someone came up with the address of Steptoe's mother's 
house -- I think it was on Independence Avenue, Southeast -- and we went 
over there, knocked on the door and asked if a person by the name of 
Orville Steptoe was there. Someone there who answered the door said 
no that they had gone to his wife's place. We asked her did he have a 
telephone; she said no. We got the address of 1122 Sumner Road. I 
called the operator and asked if a telephone was listed at that address 
and she said no. 

We left then and on our way to 1122 Sumner Road, someone 
radioed the precinct and asked them to cover the house. We got there 
about 6:00 or 6:30 in the morning. 

Q. That was December 22? A. Yes. Two cars were in back of 
the premises and the patrol wagon was in front. 

We went to the front door. I used a stone which I found on the lawn 
and knocked very hard on the door. There was no sound from inside 
whatsoever. The curtains were pulled across the windows. We went around 
to the back and knocked again, at which time we noticed there was a small 
hole in the lock like! someone had broken into the kitchen. There was a 

light on in the kitchen. We went in after having knocked first 
and getting no answer. As we got inside, there was a frying pot about 
this tall (indicating), filled with fried chicken. There was hot bread on the 
stove, and there was some baby's underclothes on a chair in the kitchen. 

Q. When you were in the back, how long did you knock before 
you entered? A. We knocked good and hard about ten minutes. In fact, 
everyone in the neighborhood got up except the people in 1122. 

Q. Did you make yourselves known? A. That is right. We told 
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them we were the police at the front door and we also told them we were 
the police at the back door. 

Q. Then you went inside the premises? A. That is correct, 
Q. Through the rear door? A. That is correct. 
Q. Then what did you do? A. I went to the front door and admitted 
Detective Sergeant Young. We called and no one answered whatsoever. 
We went up to the top of the stairs inside. On the right-hand) side, the 
door was opened and I could see someone on the bed. I said, "Here they 
are. Here is both of them."' You could see their feet sticking 
out from the covers. 


Q. Whose feet could you see? A. McCalip's and Steptae's. 
They were both lying in the bed. 

Q. Were they clothed? A. They had taken off just their shoes 
and they had pulled the covers over their heads. They were immediately 


awakened, 
I said, ''You gentlemen fit the descriptions of the persons we want 
who were involved in the holdup of Albert's Liquor Store." 
Right away I could see on McCalip that perspiration began to run 
off his face. Steptoe himself began to perspire. 


| 
* * * * * 


* * * T went to the baby's crib and lifted up the covers and under- 
neath there was a pad like a mattress -- that's where I found) a brown 
leather pocketbook with $234. 00 in it. | 

Q. Did you talk to McCalip and Steptoe about that money? A. I 
asked them where they got the money. At that particular time, they were 
really perspiring. No one said anything. We brought them downstairs 
where the other detectives were. * * * As you come in the front door, 
on the right, there was a beautiful sofa. We pulled it from the wall. 

Back there, I found a green coat or an Army jacket or rain coat. And in 
the description the witness Johnson gave, he said one) of the 
fellows was wearing a green raincoat that had a tear, I believe it is on the 
right side. As I picked the coat up I saw there was a tear and so I brought 


that out with me. 
* 
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CROSS EXAMINATION 

BY MR, KOONIN: 

* * * * * 
Q. In any event, you got descriptions of the men who held up 

Albert's Liquor Store? A. That is right, from Johnson, the porter. 

Q. From Johnson, the porter? A. That is correct. 
Q. This information was given to you at Number 5 Precinct, was 


it? A. Iwas there when the information was given. I questioned Johnson 


because he was very nervous. I tried to calm him down. I asked him 


were these the same boys he had seen in the vicinity of Massachusetts 
Avenue and 15th Street and he said, Yes. 

Q. Did you ask him for information or did you give him information? 
A. No, sir, I didn't give information. 

Q. You didn’t give him information? A. No, sir. 

* * * * * 

Q. With regard to Steptoe or Kemp, what description fitted him? 
A. Tall, thin personiwith high cheekbones showing like horns and a very 
small face. 

Q. Have you ever seen Steptoe prior to December 21st? A. Sure. 

Q. Where did you see him? A. Around 15th and Massachusetts 
Avenue; 15th and East Capital. 

* * * * * 

Q. And didn't Officer Williams and you, together, go looking for 
Lacey? A. We did, sir. 

* * * * * 

Q. You didn't go looking for anybody other than Lacey until such 
time as you joined sergeant Young and other members of the Robbery 
Squad, did you? A. No, sir. 

* * * * * 

Q. So that all of your information, Officer, with regard to partici- 
pants of this robbery came from Mr. Johnson; is that correct? A. That 
is correct, sir. 

Q. Did Mr. Johnson tell you about Lacey? A. He may have made 
that statement before I got there but he didn’t make any statement to me 
about Lacey. 
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Q. Officer, I will ask you this direct question -- if you don't 
know, please tell me you don't know: Who gave you information, any 
information at all, about Lacey? A. I can't recall at this particular 
time, sir. 
* * 
BY MR. KOONIN: 
Q. How well did you know Steptoe? A. Ihave seen Steptoe in 
the vicinity of 15th and Massachusetts Avenue, Croce's Liquor Store, 
and also there where the triangle is that goes down to Independence 
Avenue -- Constitution and Independence Avenue Southeast there by the 
Safeway Store. 
Q. You have been attached to Number 5 Precinct since 1942, is 
that correct? A. Yes, sir 


| 
Q. How long have you known Steptoe? A. When youjsay "known" -- 


Would you qualify that when you say "known"? | 
Q. Well, you say you have seen him. You have known him -- 
THE COURT: Don't argue with the witness. Explain|what you 
mean by "know". 
MR. KOONIN: I am trying to do that, if Your Honor please. I am 
having difficulty explaining. 
THE COURT: You may proceed. 
BY MR. KOONIN: | 
You have seen Steptoe around, is that correct? A. Yes, sir. 
Did you talk to him when you saw him? A. No, Sir. 
Did you have occasion to arrest him? A. No, sir. 
. Did you ever have occasion to -- Strike that, pledse, 
You have never arrested him and you have never talked to him. 
Now, for how many years have you seen him around in point of time? 
52 A. I think I have seen Steptoe, I guess, about ten or fifteen times. 
Q. Over what period of time, sir? A. A period of 4 year I should 
say, sir; maybe less than that. 
* * * * * 
Q. And McCalip was arrested in Steptoe's home, is that correct? 


A. That is correct. 
* 
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Q. Officer Johnson, did you have any warrants when you went 
into the homes of any one of these men? A. No, sir, I didn't. 
* * * * * 
RECROSS EXAMINATION 
BY MR. KOONIN: 


* * * * * 


Q. Now, how many times have you seen Steptoe between -- let's 


say, in 1957? A. How many times have I seen him in 1957? 

Q. Yes. A. About three times. 

Q. How many times did you see him in 1956? A. I couldn't 
even tell you. 

Q. Can you give us a rough estimate? A. No, I couldn't say. 
Many times I see people but I don't notice how many times I see them. 

Q. Did you see him in 1956? A. I could have seen him in 1956, yes. 

Q. How many times did you see him in 1955? A, I don't know. 

Q. Did you see him at all in 1955? A. I can't say whether or 

not I did, 

Q. How about in 1954? A. I can't say. 

Q. How many times have you seen Steptoe altogether? A. I can't 
recall how many times I have actually seen him, sir. 

Q. Can't you give us some rough idea? A. I believe I did see 
him in the place when I was looking for the man who snatched the purse, 
in the tavern at 15th and Massachusetts Avenue. 

Q. When was that, Officer? A. I think that was in November or 
December; I can't say for sure. 

Q. Of Nineteen -- A. Fifty-seven. 

Q. I don't want to misquote you, sir -- Didn't you testify in 
response to Mr. Caputy's questions that you have seen Steptoe 15 or 17 
times? A. I can't recall that. 

Q. Have you seen him that number of times? A. I may have. 

Q. Could you have seen him more than three or four times in 1957? 


A. I could have, sir. 
*x 
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LOUIS BLANC ATO 
* * * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Will you state your name and assignment, please? A. Detective 
Louis Blancato, attached to the Robbery Squad, Metropolitan Police 
Department, Washington, D. C. 
* * * * *| 
Q. Directing your attention to December 22, 1957, did you have 
occasion to see and talk to the Defendant Steptoe? A. Yes, |I did. 
Q. Where and at what time? A. It was about 1:15 or 1:30 Sunday 
afternoon in the Robbery Squad office. 
Q. Did you talk to him concerning a holdup which is alleged to 
have taken place on December 21, 1957, at 328 Kentucky Avenue, South- 
east? A. Yes, sir, I did. 


* * * * * 


| 
Q. Did he mention the name of anyone who might have been involved 


in this holdup at 328 Kentucky Avenue? A. Yes, sir. 
Q. What did he say? A. Sometime between 1 or 2 o'clock Sunday 
p.m., the defendant Steptoe told me at Police Headquarters, that McCalip, 
Johnson and another man named Ralph Sims held up the liquor store. I brought 
Sims over to Steptoe and told him the same thing Steptoe told me. 
Sims said, "Don't put me in this thing." 
Sims told me Johnson, McCalip and another boy known as Bobby 
had come past his house that night. I told Steptoe, "Don't put an innocent 
man in jail.'" The fourth man is Bobby Gladden he told me then. I asked 
him if he knew where he lived. He said, "I don't know where he lives but 
I can show you." So he sat down and on a piece of paper he drew a picture 
of 16th Street and the alley there, and he told me, "Bobby Gladden lives 
in this house right next to the alley." | 
Q. Did you give that information to Detective Smith? A, I turned 
around to tell Detective Smith that and Detective Smith was on the phone. 
When he got off the phone, he told me, "I think I know who the fourth man 
is; Robert Gladden." I said, "Steptoe just told me the fourth man is Bobby 
Gladden." | 


* * * * 
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CROSS EXAMINATION 

BY MR. KOONIN: 

* * * * * 
Q. Do you know if a warrant was issued for his arrest? A. For 

Steptoe's arrest? 

Q. Yes, sir. A. No, sir, I don't know. 
Q. When he was at Headquarters, who besides yourself questioned 


him? A. I questioned him; Detective Smith questioned him and numerous 


other detectives in the Robbery Squad. 

Q. What time did he go down to the Robbery Squad? A. I saw him 
first at about 8 o'clock Sunday morning. 

Q. Do you know what time he had been put under arrest? A. Approx- 
imately 7:15 the same morning. 

Q. Who questioned him before you? A. Idon't know. I got there 
at 8 o'clock, 

Q. How many officers questioned him besides yourself, Detective 
Blancato? A. Detective Young must have talked to him; Sergeant Kutner, 
Sergeant Young's partner; and I don't know how many officers talked to him. 

Q. Down at Police Headquarters, Sergeant Young, Sergeant Kutner 
and yourself talked to him? A. Yes, sir. 

Q. What time was this that you got from him this information that 
Bobby was also involved in this holdup? A. About 1 o'clock in the afternoon. 

Q. You started talking to him at 8 o'clock in the morning, did you? 
A. At 8 o'clock in the morning, I walked into the office and Sergeant Young 
was standing there and handed me an envelope. In that envelope was some 
money. Sergeant Young handed me the money in the envelope and said he 
had found it in Steptoe's house, under Steptoe's baby carriage or crib in 
Steptoe's room. 

So I turned to Steptoe -- McCalip was there also -- and said, "Is 
this your money?" Both looked at the floor and failed to answer. 

* * * * * 

Q. When was Steptoe taken before a committing magistrate? A. The 

following morning, Monday when court convened. 


35 

Q. Why wasn't he taken before a committing magistrate at 1 
o'clock that afternoon? A. Idon't know. He was arraigned when court 
convened Monday. 
Q. Did you make any efforts to take him before a committing 
magistrate at 1 o'clock? A. No. 
Q. Did anybody else make any efforts to take him before a 
committing magistrate Sunday? A. I don't think so, no. 
* * * * * 
Washington,| D. C. 


June 9, 1958 
* * 


LOUIS BLANCATO 


* * * 


CROSS- EXAMINATION 
(Resumed) 


* * * 
BY MR. KOONIN: 
Q. What time did you talk with Steptoe? A. Oh, I talked to 
Steptoe during the morning and between one and two o'clock)in the afternoon. 
Q. You talked to him at one and two o'clock Sunday afternoon? 
A. Between one and two o'clock Sunday afternoon, that is when he admitted 
his part in the case and implicated Gladden. 
Q. And when was Gladden arrested, sir? A. The following 
morning. 
Q. What time the following morning? A. I believe) around 5:15, 
I am not sure, I wasn't there. 
Q. And on the basis of the information supplied to you by Steptoe, 
sir, did you believe that you had probable cause to arrest Gladden or 
cause his arrest? A. Yes, sir, I did. 
* * * * * 
Q. Did you make any effort, Sergeant, based on the information that 
you had, oral and written, namely, the diagram, did you make any 


effort to procure a warrant for Gladden's arrest? A. No, jsir, I did not. 
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Q. Did you later discuss the information that you had obtained 
from Steptoe with anyone else? A. Yes, sir, Officer Smith. 

Q. And when was that discussion had? A. Right after Steptoe 
admitted to me that! the fourth man was Gladden, I turned around to 
Officer Smith and he was getting off the phone, he had been talking on 
the phone, and I said to him: "I know who the fourth man is, it is a boy 
by the name of Bobbie Gladden," and he said: "I know, my informant 
just called me and told me.” 

* * * * * 

Q. Do you know who arrested Gladden? A. Yes, sir, Smith, 

Detective Smith, Detective Gould, and I believe Detective Gray was 


with them. 


* * * * * 


MOTION TO QUASH ARRESTS AND EVIDENCE > 

MR, KOONIN: Your Honor please, at this time I respectfully 
move Your Honor to quash the arrests, the arrests of all four of these 
defendants, on the ground that these are in fact illegal arrests. Likewise, 
I move Your Honor to quash the evidence obtained as a result of these 
arrests. 

* * * * * 

THE COURT: The Court is of the opinion that the officers, and 
especially Officer Douglas Smith, had probable cause for making these 
arrests, The Court of Appeals has held in several cases that information 
received by a police officer from an informant theretofore found to be 
reliable is adequate probable cause for an arrest without a warrant. The 
test prescribed by the Court of Appeals is that the officer act as a man 
of reasonable prudence. The Court is of the opinion in this case that 
the officers acted properly and within their own legal obligations, as 
well as the rights of the defendants. 

I believe the Court must deny the motion to quash the arrests, 
the Court will do so. 

* * * ak * 

MR. CAPUTY: * * * May we now go into this statement taken 

of Gladden, because it is our position that this is not violative of the 
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Mallory and if Your Honor so sees that it is not violative of the Mallory, 
then we have an acquiescence of this statement by the Defendant Steptoe 
and Johnson. | 
THE COURT: I believe it would be well to dispose of this matter 
while the jury is out of the room. We might just as well dispose of all 
these matters at one hearing. | 
Can you gentlemen stipulate as to the factual situation as to time 
and hour with reference to Gladden's statement? When was the statement 
obtained? 
MR. CAPUTY: Started at 6 a.m. on the 23d, Your Honor; 
completed at 6:55 a.m. 


* * * 


DAVID H. GOULD 
* * * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Will you state your name and assignment? A. David H. Gould, 
Detective, General Assignment Squad, Metropolitan Police Department. 
* * * * * 
Q. Now, directing your attention to December 23, 1957, did you 
go with Detective Smith and Mark Gray, Detective Mark Gray, and make 
an arrest of one Robert Gladden? A. Yes, sir. | 
Q. What time of the day was it, when you made the arrest? A. It 
was about 5 o'clock in the morning. | 
Q. And where? A. That was at 333 16th Street, S, E. 
Q. Now, after the arrest, sir, where if anywhere did you go 
with Gladden? A. Went out across the street to 332 16th Street. 
Q. What place is that? A. It is a girl there by the/name of 
Jeanette Day. 


Q. Prior to going to that premise, sir, did you have a conversation 
with Gladden? A. Yes, sir. | 


Q. Now, what was that conversation? A. Gladden stated that he 
had taken the money, that he had gotten in the robbery, to Jeanette Day 
and given it to her. 
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Q. Now, what time was it when you got to Jeanette Day's 
house? A. About fifteen minutes after the arrest, about 5:15. 

Q. And from there did you go anywhere else? A. Yes, sir. 

Q. Was that pursuant to any conversation you had with the 
Defendant Gladden? A. Yes, sir. 

Q. Now, what conversation did you have with Defendant Gladden 
which caused you to go somewhere else? A. Gladden told me that the 

96 gun that was used in the robbery was in the house at 1524 D 

Street, S. E., the home of Johnson. 

Q. Now, did you go to 1524 D Street, S. E., to the home of 
Johnson? A. Yes, sir. 

Q. What time was it that you got there? A. Around 5:20, 5:25 a.m. 

Q. And how did you gain admittance? A. Mrs. Johnson admitted 


* * 


BY MR, CAPUTY: 
Q. Did you knock on the door? A. Yes, sir. 
Q. What did you say when you knocked on the door? A. Mrs. 
97 Johnson came to the door, we had Gladden with us, and we told 


her that he had informed us that a gun had been put in the basement floor 
by herself, she had taken the gun and put it in the floor on Saturday, that 
was under a little crawl way. She denied that. We asked her, if she 
denied it and the gun wasn't there, she wouldn't have any objection to our 
searching for the gun. She said, ''No, come in and help yourself, I don't 
want a gun in here,| if there is one." With this, we went back to the 
pantry, it is in a dining room in the middle of the house, there is a little 
closet, we pulled the floor space, a little trapdoor, up out of the floor 
and I couldn't get down through that trap space, so she provided me with 
a broom and a clothes hanger, and a mirror soI could see back up 

there. I ran that broom around inside the crawl space and nooked it onto 
a paper back whichihad the gun in it and pulled it out through the trapdoor 
and handed it to Detective Smith. 
Q. Was Smith there at the time the gun was recovered? A. Yes, sir. 
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Q. Showing you Government Exhibit No. 2 for identification, is 
that the gun, sir? A. Yes, sir. 

* * * * * 

Q. You say it was a paper bag; is that the paper bag the gun was 

in? A. This looks like the paper bag; yes, sir | 

Q. How about the cloth? A. Yes, sir. | 

Q. And what relation did the cloth have to the gun, sir? A. These 
were together with the bag when I pulled them out through the trapdoor. 

Q. Now, what time was it that you left the Johnson house, sir, 
after you arrested the Defendant Gladden? A. We were at that house 
approximately ten minutes. 

Q. What time would it be, now? A. That would be around twenty- 
five of, twenty of six in the morning, not later than a quarter of. 

Q. Where did you go? A. Police Headquarters, | 

Q. Can you tell us about what time you arrived at Police Head- 
quarters? A. It was about a ten-minute drive, between ten and five 


. | 
of six, | 


* * * * * 

Q. Did there come a time that a statement was reduced to writing? 

A. Yes, sir. 

Q. Whose statement was it? A. Defendant Gladden. 

* * * * * 

Q. Now, what time was that statement started? A.) Six o'clock a. m. 

Q. What time was it finished? A. 6:55 a.m. | 

Q. And in whose language is that statement, sir? ke That is in 

the language of the Defendant Gladden. 

Q. Were any promises given to the defendant by you or any officer 

in your presence in return for that statement? A. No, sir! 
Q. Any inducements of any kind? A. No, sir. 

Q. Any duress or coercion involved? A. No, sir. 


Q. Was that statement given voluntarily by the Defendant Gladden? 
| 


A. Yes, sir. 
Q. Who typed that statement? A. I did. 
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Q. Did the Defendant Gladden sign it, sir? A. Yes, sir. 

Q. Did he sign it in your presence? A. Yes, sir. 

Q. Now, prior to the time that the defendant signed the statement, 
can you tell us whether that statement was read by him? A. Yes, sir. 

Q. Did he read it? A. He read it out loud. 

Q. And in addition to his reading it out loud, was it also read by 
anyone else to him, if you recall? A. I called out several errors that 
had been made in the typing to the defendant and he corrected them and 
initialled each one he corrected, through the body of the report. 

* * * * * 
101 CROSS- EXAMINATION 
BY MR. KOONIN: 
Q. Sergeant’ Gould, you went to Gladden's house at 5 o'clock in 


the morning? A. Yes, sir. 
* * * * * 


Q. Allright. And you didn't have a warrant when you walked in 


there, did you? A. No, sir. 
Q. How did you gain access to the house? A. By knocking on the 
front door or ringing the bell, I don't recall which; the door was opened 
for us. 
Q. Who was the first person you saw? A. It was a woman, I 
believe it was the defendant's mother. 
Q. And where did you find Gladden? A, In bed up on the second 
floor in the rear room. + 
Q. Anybody else sharing that room? A. Yes, sir, his brother. 
104 Q. You ordered his brother out of the room, did you not? A. After 
the identity was.made, yes, sir; he admitted who he was. 
Q. You told Gladden to get dressed? A. Yes, sir. 
Q. And after that, you took Gladden across the street to 322, didn't 


you? A, Yes, sir. 


x * * * a 


* 


Q. Were you in charge of the investigation of this case with regard 
to Gladden only? A. I wasn't in charge of the case, this is Officer Smith's, 
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Detective Smith's assignment, I was assisting him. 
* * * * 
BY MR, KOONIN: | 
Q. After you left Gladden's house, 333 16th Street, | you went to 
Johnson's house, didn't you? A. Yes, sir. | 
* * * * * 
107 Q. In any event, Officer, where was Gladden when you went in 
the place -- this is now 1524 D Street we are talking about.; A. Yes, sir. 
Q. Where was Gladden then? A. He came up to the patrol wagon, 
came around to the front of the house, he pointed out the house tous. He 
was standing in the doorway when we talked to Mrs. Johnson. He was 
removed back to the patrol wagon immediately after we were admitted 
to the house. | 
Q. Well, at that time Johnson was already under arrest, wasn't 
he? A. Johnson? 
Q. Yes. A. Yes, sir. 
Q. And it was Johnson's house that was the house to which you 
went? A. That is right. 
* * x * * 
Q. Allright. Then you took him down to Police Headquarters? 
Yes, sir. 
Q. Now, did you make any effort to calla committing magistrate? 


No, sir. 


Q. Did you make any effort to call the United States| Commissioner? 


A. No, sir. | 
110 Q. What time did you take him before a committing magistrate? 
A. I didn't take him before the committing magistrate; all I took was the 
statement. | 
Q. What time was he taken before a committing magistrate, if 
you know? A. I don't know. 
Q. At any time, Sergeant Gould, while he was in your custody, did 
you tell him that he wasn't required to answer any questions) that you 


propounded, you or anybody else propounded? A. Yes, sir. 
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Q. You did tell him so? A. Yes, sir. 
Q. Did you tell him that he was entitled to the benefit of counsel? 
A. Yes, sir. 
Q. Did he tell you he wanted to call a lawyer? A. No, he did 


not. 

Q. He did not. Who was present, Sergeant, when you told him he 
was entitled to the benefit of counsel? A. Well, the whole time we were 
with him, Smith, Gray and myself were all together. 

Q. AndI take it, Smith, Gray and yourself were together when you 
told him he was not compelled to answer any of your questions? A. Yes, sir. 

* * * * * 
116 LOUIS BLANCATO 
resumed the stand and testified further, out of the presence of the jury, 
as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Officer Blancato, showing you what has been marked as Govern- 


ment Exhibit No. 3 for identification, which is a one-page statement 
purportedly given by the Defendant Gladden, can you tell me, sir, whether 
that statement in your presence was read by you or some other officer to 
the Defendants Steptoe, Johnson and McCalip? 

117 Q. ‘When and what time? A. Aroundnine o'clock or 9:15, Monday 
morning, this statement was read to Defendant Johnson and to Defendant 
Steptoe and they admitted that it was true. And then about ten or a little 

later than that, I believe it was in the early afternoon, when Defendant 

McCalip was taken off to be arraigned after the Juvenile Court waived on 

him, the statement was read to him and he said, "I don't have anything to 

say about it." 


* * 


* 


CROSS- EXAMINATION 
BY MR. KOONIN: 


* 


* 


* * * * 


120 


Q. When did you take them before the United States Commissioner? 
A. Steptoe, Johnson and Gladden were taken before the Unites States 
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Commissioner at 10 o'clock in the morning when the Commissioner opened, 
Monday morning, the first court day after their arrest. And Defendant 
McCalip was taken to the Commissioner after the Juvenile Court waived 
on him, which was around three or so in the afternoon. 


* * * * 


EDWARD SMITH 
* * * 
DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Mr. Smith, on December 23, 1957, were you at the Robbery 
Squad at the Police Headquarters? A. I was. 
Q. And about what time? A. Oh, I would say it was between nine 
and ten o'clock. 

Q. Now, on that day, can you tell us whether a statement was read 
by any police officers to any of the defendants in this case? A. It was. 

Q. Showing you Government Exhibit No. 3 for identification, can 

you tell us whether this was the statement that was read to the defendants? 
A. Yes, sir. 
Q. Now, which of the defendants were present when the statement 
was read? A. All four of these defendants. 


Q. And by whom was the statement read? A. Detective Smith. 


Q. Can you tell us whether any response was made by any of the 
defendants after the statement was read? A. Yes, it was. The first 
one it was read to was the young man on the far side, I keep forgetting 


his name. 
Q. Is that Gladden? A, Gladden, that is the one, and he said 
that the rest of them were in with him. | 

Q. Was anything said by Steptoe when the statement was read? 
A. The same thing was said by Steptoe and the same thing was said by 
Johnson, and McCalip denied anything, 

MR, CAPUTY: That is all I have, Your Honor. 

CROSS- EXAMINATION 
BY MR. KOONIN: 


Q. You say that Johnson, Steptoe and Gladden said -- what did they 
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say? A. They admitted that this statement was correct. 
* * * * * 
Q. And you say this statement was read in your presence about 
9:00 o'clock Sunday morning? A. Between nine and ten, I don't know 
the exact time, it was between nine and ten. 


* * * * 


Q. And what did the statement say, sir? 

* * * * * 

THE WITNESS: It said the four of them were walking down 15th 
Street after leaving the pool room and decided to stick up the liquor store 
and they waited outside until the customers had left, it is pretty dark 
around there, and then they came in. 

BY MR. KOONIN: 

Q. What else did it say, sir? A. Well, it said about putting the 
gun on me and making me go -- saying that it was a stickup, put the gun 
on me and got me to open the cash register, words to that effect. 

Q. Did it say how much, do you recall, how much money they got? 
A. Well, I don't remember that, exactly. 

Q. You don'tiremember that, sir? A. No, I don't remember the 
words of the statement. 

Q. You knew then, Sunday morning, how much money had been 
taken, didn't you? A. Oh, yes. 

THE COURT: I don't believe these questions are addressed to 
Sunday morning, Mr. Koonin. 

THE WITNESS: This is Monday. 

MR. KOONIN: No, Iam sorry, Your Honor. 

BY MR. KOONIN: 

Q. You knew Monday morning at any event, how much money had 
been taken? A. Yes, sir. 

Q. How much had been taken, sir? A. Well, I don't have the exact 


amount now, it was six hundred and some dollars out of my register plus 


what I had in my pocket and three hundred and some dollars out of Mr. 
Sterling's register. 
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Q. And some out of his pocket? A, And some out of his pocket, 

also. 
Q. The total of which exceeded $1,000, wasn't it? A. Yes, it did. 


* * * * * 


ROBERT D. GLADDEN 


* * * 


CROSS- EXAMINATION 
* * * * 
BY MR, CAPUTY: 
Q. Now, you placed all these initials on your statement which you 
gave to the police, didn't you, sir? A. Yes, sir. 
Q. They didn't hold your hand as you placed the initials in the 
margin and body of the statement, did they? A. No. | 
Q. And they didn't hold your hand when you signed that statement, 
right? A. No, sir. 
Q. Now, when you were taken before the Commissioner in this 
building, you didn't tell the Commissioner that anyone beat you, did you? 
A. The Commissioner didn't ask me. 


| 
Q. Did you have any marks or bruises -- well, now, you could 


have told the Commissioner you signed the statement and these officers 
beat you, you didn't say anything at the time, did you? A. At the time 
of the hearing, the statement wasn't brought up. 
Q. Did you have any marks or bruises on you? A. No, sir. 
Q. After you were taken before the Commissioner, you went to 
D. C. Jail, didn't you? A, That's right. 
Q. Now, did you complain to anyone at the D. C. Jail that the 
officers had beat you? A. No, sir. 
Q. Did you require any medical treatment of any kind? A. Well 
the day after I got there was that holiday and there wasn't any sick call, 
there's no sick call on a holiday. 
Q. Now, Monday, you went to D. C. Jail on Monday after you were 
to the Commissioner, the 23rd? A. Right. 
Q. Now, you know that you can go on sick call if there is anything 
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wrong with you, immediately? A. When I got there, sick call is between 
the hours of 8:30 and 9:00 o'clock, when I got there it was about 4:00 o'cloct. 
that evening. 

Q. You know if you had complained that something was wrong with 
you, that people would come to see you, some doctor or someone at the 
jail, don't you? A. I didn't know it at the time. 

Q. Well, the fact is that you didn't complain to anybody, that you 
had been beaten by the police, at the jail, did‘you? A. I told my lawyer. 

Q. When did you tell him? A, Before the hearing. 

Q. Did you tell anybody at the jail that the police had beaten you? 
A. No, I didn't. 

* * * * 
MOTION TO SUPPRESS STATEMENT 

MR. KAWAHARA: May it please the Honorable Court, I would like 
to know whether the written statement made by Gladden, I move at this 

time that it be stricken and not be used against the defendant James 
McCalip * * * 

MR. KOONIN: With regard to the defendants Steptoe and Johnson, 
I respectfully move the statement be stricken as to them or not be admitted 
as to them and for the reason that certainly silence does not constitute 
acquiescence. 


* * * * * 


In addition to that, if Your Honor please, I move that this statement 


be stricken in its entirety and for reasons therefor, say that this situation 


clearly falls within the purview of the Mallory case in spite of the proximity 
of the time element. 


* * * 


MARK W. GRAY 
* * * 
DIRECT EXAMINATION 
BY MR. CAPRUTY: 
* * * * * 
Q. What was your assignment on December 23, 1957? A. I was 
assigned to the Robbery Squad. 
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Q. Since the last trial of this case, have you seen me to talk to 
about this case, sir? A. No, sir, I have not. 


Q. This is the first time you have seen me since the last trial? 
A. Yes, sir. 


Q. Showing you what has been marked as Government Exhibit 
No. 3 for identification, which is a one-page statement, I ask you to 


examine it and tell us whether you can identify it. A. Yes, jsir, I can. 
| 


Q. And how do you identify it, sir? A. By my signature. 

Q. Who typed that statement? A. Detective Gould typed this 
statement. | 
| 

Q. Were you present from the beginning to the end of the taking 
of that statement, sir? A. Yes, sir, I was. 


Q. Were any promises given to the person who gave [that statement, 
sir? A. Not to my knowledge. 
Q. Was any inducement of any kind given to the defendant who gave 
that statement, sir? A. Not to my knowledge. 
Q. Was there any duress or coercion of any kind, sir? A. Not to 
my knowledge. 
Q. Can you tell us whether he had been advised of his rights prior 
to the time that he gave that statement, sir? A. Yes, sir, that isa 
practice that we use on the Robbery Squad. 
Q. Well, not the practice -- A. Well, I can say for a fact that 
he was advised. This statement was read to him. 
Q. Can you tell us whether you saw that individual sign that 
statement? A. I saw him correct the errors and sign it. 
Q. Now, who gave that statement? A. Robert Gladden. 


* * * * * 


48 


76 Washington, D. C. 
June 9, 1958 
* * * * * 
82 THE COURT: The Court is of the opinion that the officers, and 
especially Officer Douglas Smith, had probable cause for making these 
83 arrests. The Court of Appeals has held in several cases that 


information received by a police officer from an informant theretofore 
found to be reliable is adequate probable cause for an arrest without a 
warrant. The test prescribed by the Court of Appeals is that the officer 
act as a man of reasonable prudence. The Court is of the opinion in this 
case that the officers acted properly and within their own legal obliga- 
tions, as well as the rights of the defendants. 

I believe the Court must deny the motion to quash the arrests, the 


Court will do so. 
* * * * * 


THE COURT: The Court is of the opinion that, in so far as the 
allegation of coercion in the obtaining of the statement is concerned, there 
is diametrically opposed testimony from the police officers and the defend- 
ants, which brings into the Court's consideration the question of the credit- 
ability of the witnesses. The Court cannot say as a matter of law that 
these statements or this statement was involuntarily given; I believe that 
the jury must exercise its truth-determining functions and pass upon that 
issue under appropriate instructions from the Court. 

With reference to the testimony that the Defendant Gladden's state- 
ment was read to Steptoe, Johnson and McCalip, there are two witnesses 
who say that it was'so read, the witness Louis Blancato, Jr., and the 
witness Edward Smith. The defendants deny this reading and this again 
creates a question of fact which can be resolved only when the credibility 
of the witnesses is passed upon. I believe this is a question of fact for 
the jury. 

I believe the Court must deny the motions that the statement of 
Gladden not be admitted as to Steptoe, Johnson and McCalip; I will do so 
without prejudice to the defendants’ right to reopen this issue when 
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Detective Gray furnishes you with information about the identity of the 
| 


90 police officer who drove the patrol wagon and you have an oppor- 
tunity to talk to him. 
* * * * * 
THE COURT: Is there any opposition to the admission of Govern- 
ment Exhibit No. 2, Mr. Koonin? 
MR. KOONIN: Our opposition goes as heretofore stated, the Court 
please, and the Court has ruled on that. We have no further opposition. 
THE COURT: Very well. I believe the Exhibit is admissible. 
* * * * * | 
MR. CAPUTY: Does that also apply to Government Exhibit -- 
I haven't marked it yet but I have it, Officer Johnson ai about 
recovering $234. 
THE COURT: There has been no testimony identifying the $234. 
The Court has ruled that, in the Court's opinion, this was a/legitimate 
and proper arrest. A search incidental to an arrest is a proper search; 
unless there is something more in the record that will indicate that the 
money is not admissible, the Court will admit it upon proper identification. 
* * * * * 
94 JOSEPH M. JOHNSON 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. CAPUTY: 
Q. Will you give us your full name? A. Private Joseph M. 
Johnson, patrolman attached to No. 5 Precinct. 
Q. What was your assignment, sir, on December 21 and 22, 1957? 
A. On December 21st, I was workirg four to twelve, I was then at the 
D.C. General Hospital. 
Q. Were you attached to No. 5 Precinct on December 21? A. I 
was, sir. 
Q. Now, did there come a time, sir, that you neni to No. 5 
Precinct on December 21 or thereafter? A. The day after, on December 
22. 
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Q. What time did you return to No. 5 Precinct on December 22d? 
A. About 12:30 or 12:45 a. m. 

Q. And when you returned to No. 5 Precinct, can you tell us whe- 
ther you were aware of an alleged robbery alleged to have taken place on 
December 21, 1957, at 328 Kentucky Avenue, S. E., in the District of 
Columbia? A. I had heard there had been a robbery at 328 Kentucky 

Avenue, S. E. 

Q. Now, at No. 5 Precinct, can you tellus, sir, whether you had 
seen a person named Charles H. Johnson? A. I did, sir; when I went 
to the detective room, I saw a Charles Johnson there, an employee of 
the liquor store. 

Q. And did you have occasion to talk to the defendant -- I mean 
witness Charles H. Johnson in connection with this robbery at 328 Ken- 
tucky Avenue, S.E. ? A. I did, sir. 

Q And from the witness Johnson, sir, can you tell us whether you 
received a certain description? A. I did, sir. 

Q. Andasa result of receiving that description, did there come 
atime, sir, that you had made an arrest ofanyone? A. Yes, sir, I did. 

Q. And was any other officer with you at that time? A. There 
was a Sergeant Young. 

Q. Is that Sergeant Herbert Young? A. That is correct, sir. 

Q. Now, will you tell the Court and jury who you arrested and on 
what day and what time? A. That was on a Sunday morning, December 
22d, we went to 1524 D Street, S.E., I think that is D -- yes, D Street, 
S. E. 

97 Q. Did you place anybody under arrest? A. We placed -- what 
is his name, Johnson. 
* * * * 
Q. After the arrest of the Defendant Johnson, can you tell us 


where, if anywhere, you went? 
* * * * * 


98 THE WITNESS: To Independence Avenue, N.E., it was in front of 
a Safeway Store and there we went to Orville Steptoe's mother's home. 
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BY MR. CAPUTY: 
Q. From there did you go anywhere else? A. We got an address 
on her son, 1124 Sumner Road, S.E. 
Q. Did you go there? A. Yes, we did. | 
Q. Who went with you? A. Detective Sergeant Young was with 


me at the time. 
Q. Where was the Defendant Johnson at that time when you went 


there ? 
THE COURT: The Defendant Johnson ? 
MR. CAPUTY: Yes, the first one that he had arrested. 
THE WITNESS: I believe he was placed in a scout car) and taken 


to No. 5 Precinct, sir. 
BY MR. CAPUTY: 
Q. Now, what time did you get to the Defendant Steptde's house ? 
A. It was around about seven or maybe a little before seven o'clock in 


the morning. 
Q. What was that address, again? A. I think it is 1124 Sumner 


Road, S. E. | 
99 Q. Did you arrest him, sir? A. Yes, sir, I did, | 
Q. Whereabouts in the premises? A. He was in the back room of 
1124 Sumner Road, S. E. 
Q. Will you tell the Court and jury what, if anything, | you did to 
gain admittance into the premises ? A. It was about seven o'clock or 
close to it, we surrounded the ‘house with other officers and we knocked 
on the door. We didn't receive any --- 
Q. You are using the word "we, " tell us what you did, sir. 
A. Lknocked on the door, first with my knuckles, then I found a stone 
out in the front yard, I knocked on the window and the front door and no 
one answered. I went around to the back and I knocked hard with the 
stone and no one answered, again, for about fifteen minutes. And look- 
ing at the back door right over the lock, a sheet -- I mean a pane of 
glass had been broken, we pushed the door and the door came open. 
There was a light on in the kitchen and on the right-hand side, you 
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could see that someone had just got through cooking, the heat hit us 
right in the face as we went inside, and there was some baby clothes 
and milk bottles and'the sink full of clothes that had been washed or 
attempted to be washed. 
Q. Now, into what room did that door lead into ? <A. That led 
directly into the kitchen from the back. 

100 Q. And after you got into the kitchen, will you tell us what, if 
anything, you did, sir? A. We called out, called for anyone; no one 
answered whatsoever. And we started up the steps and just as we got 
to the top of the steps, there's a bathroom and on the right-hand side 
there was a bedroom door and I saw two gentlemen lying on the bed, 
their shoes were off and their clothes were on and their heads were 
covered. 

Q. Before you proceed, did any other officer enter into the 


kitchen with you? A. I opened the front door and let Officer Young in. 
Q. Officer Herbert Young? A. That's correct. 
Q. From there where did you go? A. We went upstairs to the 


second floor. 

Q. Will you tell us in your own words whom, if anyone, you saw 
upstairs? A. As I went into the room, pulled the cover back and 
there we saw Steptoe and McCalip, both were lying in the bed and I said, 
"Here's both, here's Gray Top here, too."" And I told them, I said, 
"We want to talk to you."" They got up, they were very frightened, they 
were perspiring andI said we wanted to know what they had done with 
the money, or they were involved in a robbery, and they didn't seem to 
know anything aboutit. So I said, "We are going to look around." They 
didn't say anything, stood up and continued to look with amazement. We 

didn't find anything in that room and we searched and they said, 
‘You can search all you want.’ We didn't find anything whatsoever in 
that particular room. 

We went to the front room and that door was open. McCalip and 
Steptoe both were right along with Officer Young and myself and there 
I saw a lady and another young girl and a small baby in a baby crib. I 
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looked around, there was nothing could be found, so I told him -- he 
said, "This is my wife."" I said, "Well, she is going to have’ to get up 
out of the bed." And she did, he held the sheet up and she put on some- 
thing and she picked the baby up out of the baby crib and as I picked up 
the small mattress cover, I found a small brown pocketbook,| a man's 
leather wallet, with $234 in it. 

* * * * * | * 
103 Q. Where was it that you first saw the contents of Government 
Exhibit No. 4 for identification, the wallet and the money? A. This 
money was in the baby's crib underneath a pad, just like -- the pad was 


on top and there was the money just like that. 

* * * * * * 

Q. Now, what, if anything, did you do with the Defendants Steptoe 
and McCalip after their arrest on December 22, 1957 ? A. Ibrought 
them both downstairs after we had recovered the money and we began to 

104 look around in 1124 and on the right-hand side just as you come in 
the front door, there was a divan or -- well, I guess you'd call ita divan, 
a love seat. 

Q. My question is did you take them anywhere, where did they go? 
A. They were placed into the patrol wagon at that time, after we arrest- 
ed them at the house. 

@. And taken where? A. I believe they were taken to the No. 5 
Precinct at that time. 

* * * * * * 

123 HERBERT C. YOUNG *** 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Detective 

Sergeant Herbert C. Young, Robbery Squad, Washington, D/C., Police 


Department. 
* * * * * * 


125 Q. Now, did you assist in the arrest of the other people, Steptoe 
and McCalip? A. I did, sir. 
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Where was Steptoe arrested? A. Steptoe was arrested at his 


Q. Did you take part in the arrest, sir? A. I did, sir. 

Q. And where was McCalip arrested? A. At Steptoe's home. 
* * * * * * 

Q. What time was Steptoe arrested? A. Steptoe was arrested 


around between 7:00 and 7:30 on a Sunday morning of December 22. 
* * * * * * 


143 EDWARD SMITH 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Mr. Smith, directing your attention to December 23, 1957, 
were you down at Police Headquarters that day? A. Yes, I was. 

Q. What time were you down at Police Headquarters? A. Between 
9:00 and 10:00 o'clock. 

Q. On that occasion, can you tell us whether you saw any or all of 
these defendants at' Police Headquarters at the Robbery Squad? A. Yes, 

144 I did. 

Q. I show you, sir, what has been marked as Government Exhibit 
No. 3 for identification, which is a one-page statement. I ask you to 
examine it, sir, and tell us whether that statement was read to the de- 
fendant at the Robbery Squad? 

MR. KOONIN: The Court please -- Pardon me a moment, Mr. 
Smith, lay that down. Unless this witness has seen or did see this state- 
ment at Police Headquarters, I will object, if Your Honor please, to his 
being given the opportunity to produce the statement at this time. I have 
no objections to any questions concerning what he heard or saw down 
there. 

MR. CAPUTY: May I ask a preliminary question ? 

BY MR. CAPUTY: 

Q. Showing you Government Exhibit No. 3 for identification, a one- 
page statement, I ask you, sir, whether you have seen that before ? 
A. Well, I saw this before, yes. 
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Q. Have you seen it at the Robbery Squad? A. No, sir. 

Q. Now, can you tell us, sir, whether at the Robbery Squad on 
December 23, 1957, whether a statement was read by any police officers 
to any or all of these defendants? A. Yes, sir. 

145 Q. Now, do you recall by whom it was read, sir, by what officer ? 
A. By Detective Smith. 

Q. Now, after that statement was read, can you tell us whether 
any of the defendants, individually, said anything in response to that 
reading of the statement? A. Yes, sir. 

Q. Now, would you take the Defendant Steptoe and tellus, sir, 
what if anything was said by Steptoe after that statement was read in his 
presence? A. He admitted this statement was true. 

* * * * * * 

Q. Will you take the Defendant Robert D. Gladden and tell us, sir, 
whether any response was made by the Defendant Gladden to that state- 
ment after it was read? A. He also admitted it was true. | 


* * * * * 


CROSS EXAMINATION 
* * * * 
BY MR. KOONIN: 
Q. You heard a statement read by Sergeant Smith ? A. Yes, sir. 
Q. And you say that Johnson, Steptoe and Gladden admitted that 
that statement was true? A. Yes, sir. | 
Q. Now, what was that statement, sir? A. To the effect that 
they were at the poolroom on Massachusetts Avenue and walked down 
Fifteenth Street and decided to stick up the liquor store, that they waited 
outside until all the customers had left and then came in, and after they 
got the money, they all left, or words to that effect. 
Q. Allright. Did they admit that all of the facts contained in the 
reading by Sergeant Smith were true? A. Yes, sir. 
* * * * * 
LOUIS BLANCATO, JR. , *** 
DIRECT EXAMINATION 
BY MR. rata 
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155 MR. CAPUTY: At this time I would like to offer Government Ex- 
hibit No. 5 for identification and its contents into evidence as Govern- 
ment Exhibit No. 5. 

MR. KOONIN: I have no objections to its receipt in evidence, if 
the Court please, provided it be confined solely for the purpose of show- 
ing that this is the money that was taken from the baby crib in Steptoe's 
house. Now, I do object, if Your Honor please, if this be received in 
evidence as a part of the spoils of this robbery on the ground that there 
has been no showing that this is in fact part of the funds taken from the 
Albert's Liquor Store. 

MR. CAPUTY: All we are introducing it for, Your Honor please, 
is, as counsel stated, that it was property recovered, the money and the 
wallet, at Steptoe’s house on this particular occasion, the date of his 
arrest. 

THE COURT: The Court will admit Government Exhibit 5 in evi- 
dence for that purpose. 


(Government Exhibit No. 5 was 
BY MR. CAPUTY: received in evidence. ) 


156 Q. Now, directing your attention, sir, to December 22, 1957, did 
you conduct a lineup or assist in the conducting of a lineup at Police 
Headquarters? A. Yes, sir, I did. 

Q. And at Police Headquarters at what time, sir? A. The lineup 
started approximately at 10:15 a.m., Sunday morning. 

Q. Now, can you tellus, sir, whether any of the people who were 
at the liquor store and who were the victims of this robbery of December 
21, whether they viewed that lineup? A. Yes, sir, they did. 


Q. And how many were in the lineup, sir? A. I don't recall the 


exact number, but we do have a photograph of the lineup. 
Q. Now, let's take witness Edward Smith, sir. Can you tell us, 
sir, whether Mr. Edward Smith viewed the lineup? A. Yes, sir, he did. 
Q. Now, would you tell us, sir, whether the individuals that viewed 
the lineup, whether they viewed it singly or collectively? A. They 


viewed it singly. 
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MR. KOONIN: Object to the leading question. 
THE COURT: I don't think the question is leading, I thin it per- 

mits an alternative answer. The objection is overruled. Answer the 

question. 

157 THE WITNESS: Yes, sir, they viewed it singly. 
BY MR. CAPUTY: | 
Q. Now, as to witness Edward Smith, can you tell us, sir, whe- 

ther he made identification of anyone in that lineup as he viewed it on 
December 22, 1957? A. Yes, sir, he did. | 
Q. And whom, if anyone, did he identify? A. He identified De- 
fendant McCalip and Defendant Steptoe. 
Q. Now, let us take witness Thomas Mack, sir, can ale tell us 
whether he viewed that lineup? A. Yes, sir, he did. 


| 
Q. Can youtell us whether any identification of anyone in the lineup 


was made by witness Thomas Mack? A. Yes, sir, he did. ! 
Q. Whom, if anyone, did he identify? A. He identified Defendant 
Steptoe. 
Q. Will you take, sir, witness Charles Johnson, and tell us, sir, 
whether he viewed that lineup? A. Yes, sir, he did. | 
Q. And this, too, is on December 22nd? A. Yes, sir. 
Q. Can youtell us whether he made identification of any individual 

158 - inthat lineup? A. Yes, sir, he identified Defendant McCalip, 

Defendant Steptoe and Defendant Johnson. 
* * * * * * 

159 Q. Now, directing your attention to December 23, 1957, can you 
tell us, sir, whether the four defendants in this case were at the Robbery 
Squad office at one time on December 23? A. Yes, sir, they were. 

Q. And about what time was that? A. Well, the four of them 
were together about 9:15 or about 9:30 when Mr. Smith came. 

Q. Now, on that day when the four defendants were together, can 
you tell us, sir, whether any statement was read by any officer to any or 
all of these defendants? A. Yes, sir, there was. 

Q. And had you seen that statement which was read by an officer 
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170 DAVID H. GOULD 
180 DIRECT EXAMINATION 
MR. CAPUTY: I would like at this time to offer Government Ex- 
hibit 2-A and the contents, which is Government Exhibit 2 for identifica- 


tion, into evidence as Government Exhibits 2 and 2-A. 


MR. KOONIN: I have no objection, the Court please, to the extent 
that these are admissible as being the gun taken from Defendant Johnson's 
home. I will object, if the Court please, to its admission in evidence or 
receipt in evidence for the purpose of showing this was a gun used in the 
holdup of Albert's Liquor Store. 

MR. CAPUTY: The purpose, Your Honor, is that it was recovered 
from the premises of the Defendant Johnson. Of course, we have the 
witness Smith who says it looks like the gun and that is the sole purpose 
of it. 

THE COURT: I will admit Government Exhibit 2 in evidence as the 
weapon recovered by the officers from the home of the Defendant Johnson. 

* * * * * * 

181 BY MR. CAPUTY: 

Q. Now, after the arrest of the Defendant Gladden, where if any- 
where was he taken? A. He was taken to Police Headquarters. 

Q. And by what means, sir? A. Patrol wagon. 

Q. Do you know what time he arrived at Police Headquarters, sir? 
A. A little bit before six in the morning, five minutes. 

Q. Now, after you arrested the defendant, did you go to Police 
Headquarters? A. Yes, Sir. 

Q. And at Police Headquarters, did youhave a conversation with 
Defendant Gladden? A. Yes, sir, I did. 

Q. And who was there at the time, what other police officer, if 
any, was there at the time? A. Detective Sergeant Mark Gray, Detec- 
tive Smith. 

Q. Now, did there come a time, sir, thata statement was reduced 
to writing that was givenby the Defendant Gladden? A. Yes, sir. 

Q. And about what time was that statement started? A. Started 
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to any or all of these defendants? A. Yes, sir, I did. 
Q. I show you, sir, what has been marked as Government Exhibit 
No. 3 for identification, which is a one-page statement, sir. I ask you to 
examine it and tell us whether you can identify it. A. Yes, sir, I can. 
Q. And how do you identify it, sir? A. By the "R.G."' that is 
marked in four spots plus the name "Wong" being crossed out and the 
"Juan" being written in. 
160 Q. Can you tell us whether Government Exhibit 3 for identification 
was read to the defendants? A. Yes, sir, it was. 
Q. What time was that, sir? A. I read it first about a|quarter to 
eight in the morning. 
Q. Did you read it to the defendants collectively or singly ? A. At 
that time defendant -- I don't believe Defendant McCalip had come over. 
Q. Was there a time that the statement was read to the defendants 
collectively? A. Yes, sir, it was. 
Q. Were youthere, sir? A. Yes, sir, I was. 
Q. Was any answer made by any of the defendants in response to 
that statement which was read to them collectively? A. Yes, sir, there 
was. 
Q. Will you take the Defendant Steptoe and tell us what, if any, 
answer was made by the Defendant Steptoe after that statement was read 
collectively in Steptoe’s presence? A. He admitted the statement was 
true. 


Q. Now, when you say he admitted, can you particularize it, sir, 
and tell us what if anything he said concerning that statement ? A. Ire- 


member him saying, 'It is right. "' 
161 * * * * * | * 

Q. Now, as to the Defendant Robert Gladden, can you tell us whe- 
ther any response was made by the Defendant Gladden after that statement 
was read collectively and in Gladden's presence? A. Well, he admitted 
that he wrote the statement of his own free will and that the statement was 


true and his. 
* 
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at 6:00 a.m. 


Q. I show you, sir, what has been marked as Government Exhibit 

No. 3 for identification, which is a one-page statement. I ask you to 
182 examine it and tell us whether you can identify it. A. Yes, sir. 

Q. How do you identify it, sir? A. It has my signature. 

Q. Did you type that statement, sir? A. Yes, sir, I did. 

Q. Now, in whose language is that statement, Government Exhibit 
No. 3 for identification? A. This is in the languageof Mr. Gladden. 

Q. Can you tell us whether that statement is ina narrative form 
or in question and answer, or both, sir? A. It is both. He gave us the 
information and we questioned himas we went along. 

Q. Who questioned him? A. Detective Smith. 

Q. Was the defendant advised he need not give a statement prior 
to the time that te gave that statement? A. Yes, Sir. 

Q. Can you tell us whether any promises or inducement of any 
kind were given to the defendant Gladden in return for that statement ? 

A. None. 

Q. Any coercion or threats or duress involved in the obtaining of 
that statement? A. None. 

183 Q. Was that'statement freely and voluntarily given by the Defen- 
dant Gladden? A. Yes, sir. 

Q. Did you see the Defendant Gladden sign that statement? A. Yes, 
sir, I did. 

Q. Did he sign it in your presence? A. He did. 

Q. Did you witness that statement? A. Yes, sir. 

Q. Did any other officer witness that statement, sir? A. Yes, sir. 

Q. Who? A. Detective D. M. Smith, Detective Sergeant Mark W. 
Gray. 

Q. Did you see Detective Smith and Detective Gray affix their 
signatures to that statement? A. Yes, sir, I did. 

Q. Now, prior to the time the defendant signed that statement, can 
you tell us whether he read that statement, Government Exhibit No. 3 
for identification? A. Yes, sir, he did read it. 
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Q. Did he read it silently or aloud, sir? A. He read it aloud; 
as he read it, he found errors which he corrected and I instructed him to 
correct them and initial them through the body of the report. 
Q. Did you see the Defendant Gladden place those initials wher- 
ever they appear in the margin or in the body of the report, or on the top 
of that statement? A. Yes, sir, I did. 
MR. CAPUTY: I would like to offer Government Exhibit No. 3 for 
identification, Your Honor please, into evidence. 
MR. KOONIN: The same objection, the Court please, \for reasons 


heretofore stated. 
THE COURT: The Court will overrule the objection, the exhibit 
will be admitted. 


You may read it to the jury. 


(Government Exhibit No. 3, 
Statement of Gladden, was 
received in evidence. ) 


* * * * * * 
MR. CAPUTY: Your Honor please, Government Exhibit No. 3: 
Office of the Robbery Squad, Detective Bureau, Metro- 
politan Police Department, D.C. 6:00 a.m. to 6:554.m., 
12-23-57. 
GOULD: Robert Daniel Gladden, you are held in con- 
nection with the holdup and robbery of Albert's Liquors, 
328 Kentucky Avenue, Southeast, at 11:50 p.m. , Saturday, 
December 21, 1957. You now are requested to make a 
statement of the facts of this case to the best of your know- 
ledge. However, you are advised that you are not compelled 
to make a statement or not promised anything for making one 
and do so of your own free will. If necessary, the statement 


you make will be used against you in court. Having been so 
advised, are you willing to make a statement? 
Reply by Robert Gladden: Yes. 
STATEMENT 


I went into the poolroom at Fifteenth and Massachusetts 
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Avenue, Southeast, at about 3:00 p.m., Saturday, December 
21, 1957. I stayed there until about 10:30 p.m. At this time 
I left the poolroom with Wong (Clifton C. Johnson), Gray Top 


(James E. McCalip) and Orville Steptoe, Kemp. While we 
were walking down Fifteenth Street, Southeast, from the 
poolroom, we decided that we would pull a stickup. We 
walked to Sixteenth and D Street and Wong went into his 
house and got my gun. Then we walked down D Street to 
Kentucky Avenue, Southeast, and Wong gave me the gun. 
We walked right out Kentucky Avenue, Southeast, towards 
the liquor store. There were three customers in the store, 
so we waited on the corner at Fourteenth and D Street until 
they left. This was about 11:45 p.m. When the customers 
left the store, we walked in. I went in the store first and 
the others followed me. I pointed a gun at the man sitting 
on the box and said, ''This is a stickup." He said, ''Go 
ahead and take the money." The other three went to the 
cash register and took the money. Then we backed out of 
the store and we all ran to the rear of Wong's house. We 
went into Wong's house and in the dining room we put the 
money on the table. We counted the money and got $400. 
We divided the money up, $100 each. I took off my hat, a 
black and white checked cap, and gave Wong the gun and the 
cap to get rid of. I left the others and went to 332 Sixteenth 
Street, Southeast, Jeanette Davis’ and gave her the $100 to 
keep for me., This was about 12:15 a.m., Sunday, December 
22, 1957. Then I went home. 

Question: Did you see Steptoe go into the cash 
register? 

Answer: Yes, I saw him work the cash register. 

Question: Did you see Wong doing anything? 

Answer: Yes, he was supposed to be watching the door, 
but when we ‘got to the house, he put some change on the 
table, said he must have taken from the register. 
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Question: What did you see James McCalip do? 
Answer: He went into the cash register, too. 
Question: How far did you go in school and where? 
Answer: Eleventh grade at Armstrong. 
Statement by Precinct Detective Douglas M. 
Smith and typed by Precinct Detective Gould. 
Signed: Robert Gladden. 
Witness: D. M. Smith, Mark W. Gray, David 
H. Gould. 


* * 


DOUGLAS N, SMITH 
* * * 


DIRECT EXAMINATION 
* * * 
BY MR. CAPUTY: 
Q. Who was with you at the time the defendant Gladden was arrested? 
A. Detective Mark Gray and Detective Gould, both of the Robbery Squad. 


Q. After the arrest of defendant Gladden, did you have occasion to 
talk to him? A. Idid. 
Q. Did you talk to him inthe premises? A. Right out in front of 
his house. 


Q. Will you tell the Court and jury what, if anything, was said, what 
the defendant said in your presence when he was talked to? | A. Gladden 
stated he had taken part in the holdup and robbery of Albert's Liquor 
Store at 326 Kentucky Avenue. He stated who was with him at the time 
of the robbery and who took part was Steptoe, McCalip, and Johnson. 

He stated after leaving Albert's Liquor Store, after pulling the robbery 

that they went to Johnson's house. They split up the money.) The gun 

was given to Johnson to dispose of. 
203 Gladden stated after he left Johnson's house that he went to the 

home of his girl friend who lives directly across the street from him. 

Her name is Jeannette Davis. He gave her his share of the money he 
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had gotten in the holdup of the liquor store. He didn't tell her, he stated, 
where the money had come from. He only told her to hold the money. 
He then went on home. 

Q. Where was this statement made by the defendant ? 

THE COURT: Just one minute, Mr. Caputy. With reference to 
this testimony, ladies and gentlemen of the jury, you will recall my 
word of caution to you this morning that a statement made by any 


defendant out of the presence of other defendants is only admissible 


against that defendant. Consequently, these statements attributed to 


Gladden may be considered as evidence against Gladden and not against 
the other three defendants at this time. 
BY MR. CAPUTY: 

Q. Where was this statement allegedly made by the defendant 
Gladden? A. Directly in front of his home. 

. After that statement, can you tell us whether you went anywhere? 

. I did. 

_ Where did you go? A. I went directly across the street. 

. Where is that? A. To 332 - 16th Street, Southeast, the home 
of Jeannette Davis. 

Q. Did you see her? A. I did. 

Q. Was the defendant Gladden with you? A. He was. 

Q. What happened there? A. Jeannette Davis reached under- 
neath of the pillow on her bed, took out a wallet and took $103.00 from 
the wallet and gave that money to me. 

* * * * * 
208 &. Specifically was defendant Steptoe in the patrol wagon when 
you placed Gladden inthe wagon? A. He was not. 

Q. At Headquarters, can you tell us when you arrived there on 
December 23? A. Shortly before 6 a.m. 

Q. At Police Headquarters did you talk to the defendant Gladden? 
A. I did, sir. 


Q. Was a statement reduced to writing? A. It was. 
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| 
Q. I show you what is marked Government's Exhibit No. 3, a 


one-page statement and Iask you sir, . if you can identify it and how ? 
A. Yes, sir. | 


209 Q. What is Government's Exhibit No.3? A. This isa statement 
of Robert Gladden given to me in the office of the Robbery Squad on 
December 23. 

Q. Now, in whose language is Government's Exhibit No. 3? 
A. The body of this portion of the statement is in the language of the 
defendant Gladden. This portion of the statement here -- | 
Q. By that portion, what are you pointing to? A. The portion 
below the body of the statement is in question and answer form. 
Q. The preceding part is in narrative form? A. Yes, sir. 
Q. In whose language is the narrative part of the statement ? 
A. That is in Gladden's. 
Q. Who typed that statement? A. That was typed by Detective 
Gould. 
Q. Tell us how that statement was typed? A. Detective Gould 
put the paper into the typewriter, read to Gladden the heading on the 
statement and then asked Gladden to tell him what had happened insofar 
as the holdup was concerned. Gladden gave him the information and that 
210 was reduced as he talked to this typewritten form. 
@. And how about the questions and answers? A. At the time in 
front of Gladden's house when he had told what had happened during the 
holdup I had some 3 by 5-1/4 scraps of paper in my pocket. I made some 
notes of pertinent things he had stated as to what had happened. After 
Gladden had got through with the narrative part of his statement, there 
were things he had not mentioned in that statement. I asked him by 
consulting those notes in question and answer form in order to more 
elaborate on the statement itself. | 
Q. Are the answers given to the questions? A. They are. 
Q. My question is are answers given to questions given by the 
defendant or were the answers taken from your notes ? A.| The answers 
were given by the defendant Gladden in response to the questions. 
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Q. Now is any part of that statement the transcription of any notes 
you had in addition of what the defendant Gladden gave you at the Robbery 
Squad office, December 23? A. The only things I would say is a tran- 


script is the bottom part, the question and answer form, certain state- 


ments, statements Gladden had made in front of his house that he didn't 

211 mention in the top portion of this statement. I asked him questions 
by consulting the notes in order to more elaborate on this statement 
itself. 

Q. Specifically is the narrative part of that statement typed from 
notes or is it an account of what Gladden himself gave you at the Robbery 
Squad office around'8 o'clock December 232? <A. The top part, the 
narrative part is Gladden's account of what happened at the robbery. 

Q. How about the answers to specific questions, were the answers 
recorded on that statement from notes that you had? A. The answers 
were given by Gladden to me. 

Q. At the time that Gladden -- did you see Gladden affix his 
signature to this statement? A. I did. 

Q. Was this statement read by Gladden prior to the time he affixed 
his signature to the statement? A. He read his statement first and put 
his signature to it. 

Q. Did he read it to himself or did he read it aloud? A. The 
statement -- he read the statement to himself. 

Q. Can you tell us, sir, whether on December 23, 1957, whether 
the defendants were at the Robbery Squad office together? A. They 

212 were, Sir. 

Q. In addition to Gladden? A. Yes, sir. 

THE COURT: Will you read that prior question? (The record was 
read by the reporter.) 

BY MR. CAPUTY: 

Q. Do you see here in the courtroom the people who were at the 
Robbery Squad office on December 23, 1957, in addition to Gladden? 

A. Ido, sir. 
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Q. Would you point them out? A. Starting down at the end next to 
where the attorneys are is Gray Top. 
Q. What is his name? A. McCalip. Gladden, Steptoe and Clifton 
Johnson with his hand on his fist. 
Q. At the time these defendants were together can you tell me 
whether Government's Exhibit 3, Gladden's statement, was read to the 
defendants? A. It was, sir. 
Q. About what time was it read? A. Shortly after 9 o'clock in 


the morning. 


213 Q. Can you tell me, sir, whether the witness Edward|Smith was at 
the Robbery Squad office on December 23, 1957, when Government's 
Exhibit 3, Gladden's statement, was read to the other defendants? 


A. He was. 


Q. Was any reply made by any of the defendants after the statement 
was read? A. The defendant Steptoe -- 

Q. Just answer that yesorno. A. Yes. 

Q. Who read the statement? A. The statement was read by me. 

Q. Taking the defendant Orville Steptoe what, if any, lreply did the 
defendant Steptoe make after Government's Exhibit 3, defendant Gladden's 
statement, was read to him? A. He was asked if that statement was 


correct and he said it was. 
* * * * * 
214 Q. Taking the defendant Robert D. Gladden, at the time the state- 
ment was read in the presence of the other defendants, was/ any reply 
made by the defendant Gladden on this occasion? A. Gladden was asked 
if there was anything else he wanted to add to the statement. He said 
there wasn't. He was asked if the statement was true and he said it was. 
Q. Was that in the presence of the other defendants?| A. It was. 


* * * * * 


Q. Directing your attention, sir, to December 22, 1957, can you 


tell us whether you assisted in the conduct of a line-up at Police Head- 
| 


quarters? A. I did, sir. 
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Q. Any other officer assist you in that line-up? <A. Detective 
Blancato. 

Q. Can you tell us whether that line-up was viewed by any of the 
alleged victims of the holdup of December 21,1957? A. Yes, it was 
viewed by victims of that alleged holdup. 

215 Q. Can you tell us, sir, whether that lineup was viewed by those 
individuals individually or collectively? A. Individually. 

Q. Now, taking the witness Edward Smith, can you tell us, sir, 
whether he viewed that line-up on December 22, 1957? A. He did, sir. 

Q. And on this occasion can you tell us whether he identified any 
individual in that line-up? A. He did, sir. 

Q. Whom did he identify? A. Edward Smith identified Steptoe 
and McCalip. 


* * * * * 
217 Q. And whom, if anyone, did Thomas Mack identify? A. Thomas 
Mack identified Steptoe. 
Q. Can you tell me, sir, whether the witness Charles Johnson 
viewed the line-up? A. He did, sir. , 
Q. Did he identify anyone at the line-up? A. He did. 
* * * * * 
A. Charles Johnson identified Steptoe, Clifton Johnson, McCalip, } 


McCray and Sims. 


* * * * * 


234 MR. CAPUTY: Government rests, Your Honor. 
* * * * 


* 


MR. KOONIN: Call Ralph Sims. 


242 
Whereupon, 


RALPH SIMS 
called as a witness and, having been first duly sworn, took the witness 
stand, was examined and testified as follows: 


* * * * * 
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CROSS EXAMINATION 
BY MR, CAPUTY: 

Q. Did you testify, sir, on direct in response to Mr. Koonin's 
question that you heard the other three defendants admit participation 
inthis crime? A. I said I heard one. 

Q. Who? A. Orville Steptoe. 

* * * * * 
Washington, D. C. 

Wednesday, June 11, 1958 

* * * * 


ORVILLE STEPTOE 
* * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
* * * * * 
313 Q. Did you have marks or bruises? A. No, I did not have marks 
or bruises. 


Q. No marks or bruises. Did you have any marks around the face 


where ‘you say you were hit with the fist by Gould? A. No, he hit me in 
the jaw. 
Q. You had no marks from that? <A. No. 
. No bruises? A. No. 


Q 
Q. Now, did you tell anybody you had been beaten? A. No. 
Q. You made no complaint to anyone? A. No. 


* * * * 


LOUIS BLANCATO 
called as a witness on rebuttal by the Government, having been 
previously duly sworn, resumed the witness stand and testified as 
follows: 

470 DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Did you at any time, sir, unlawfully strike any of the defend- 

ants inthis case? A. No, sir; I did not. 
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Q. Can you tell us, sir, whether on December 22, 1957, whether 
you were with Sims in the presence of the defendant Steptoe? A. Yes, 
sir, I was. 

Q. And on that occasion, sir, did you talk to the defendant Steptoe 
in the presence of Sims? A. Yes, sir, I did. 

Q. And was any statement made by Sims to the defendant Steptoe ? 
A. Yes, it was. 

Q. Will you tell the Court and jury what if anything Sims said to 
Steptoe and what Steptoe said to Sims? 

* * * * * 
471 THE WITNESS: Sims told Steptoe he was a Godamned liar. 
BY MR. CAPUTY: 

Q. Had anything been said by Steptoe prior to Sims making that 
statement? A. Yes. 

Q. What was said by Steptoe? A. Steptoe said in the presence 
of Sims that Sims was the one who held the gun. 

Q. During the time you were with Steptoe and Sims, can you tell 
us whether you made any statement to Sims in connection with this? 

A. Iasked them about the holdup. 
* * * * * 
472 Q. What did you do then? A. After hearing Sims’ story I turned 
to Steptoe and I said, "My God, man, don't put an innocent man in jail.” 

Q. Was any reply made by Steptoe to that? A. He said, "All right, 

the fourth man is a boy by the name of Bobby Gladden. I don’t know 


where he lives but if you give me a piece of paper and pencil 1 will draw 


you a diagram." 
Q. Did any police officers strike any of these boys in your 


presence? A. No, sir. 
* * * 


476 DAVID GOULD 
rebuttal 
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DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Detective Gould, did you strike any of these defendants? A. At 
no time did I strike any of them. 
Q. Did any officer in your presence ever strike any of, these defend- 
ants? A. No, sir. 
Q. Let me ask you this. Do you have a Captain Felton| of the Police 
Department in the Robbery Squad? A. No, sir. | 
Q. Is there such a captain? A. There is a Captain Felton, in fact, 
he is not evena captain. There is a Private Felton. 
* * * * 
477 JOSEPH JOHNSON 
* rebuttal * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Private Johnson, did you threaten to lock up Mrs. Steptoe? 
A. No, sir, I did not. | 
Q. Did you strike any of these defendants? A. No, sir. 
Q. Did any officer in your presence ever strike any of these defend- 


ants? 


THE COURT: Let the reporter read the last question.) (The pending 
question was read by the reporter.) 


THE WITNESS: No, they did not. 
* * * * * | 


480 THE COURT: The record will indicate, Madam Reporter, that the 
jury has retired from the courtroom. The Court addresses itself to 
defense counsel and asks if you have any motion to present at this time. 

MR. KOONIN: I should like to renew my motion for judgment of 
acquittal. * * * * * 
* * * * * 

481 THE COURT: I don't think the motion is founded upon| a substantial 


point of law, Mr. Koonin, and I believe the Court will deny your motion. 
* * * * * | 
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THE COURT: Mr. Koonin, do you request any special instructions ? 
MR. KOONIN: ' The only special charge I would request is that -- 
433 I think it is familiar to Your Honor -- that is, with regard to juries, 

I believe that if any witness testifies falsely as to any material fact and 
so forth. That would be the only special charge I would request. 

THE COURT: | The Court will so charge. Mr. Kawahara, , do you 
request any special charge? 

MR. KAWAHARA: : No. I believe Your Honor has indicated at 
one of the bench conferences in the course of your instructions you will 
charge that an alleged statement made by the defendant Gladden is not 
to be used against the defendant James McCalip. 

THE COURT: The Court will so charge. 

MR. KAWAHARA: : Thank you. 

THE COURT: You will, of course, have an opportunity to make 
any requests for further charges you desire at the end of the Court's 


charge to the jury. 
* * * 


484 Washington, D. C. 
Thursday, June 12, 1958 


* * * * 


490 CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction 
of the evidence in this case has been completed, the attorneys have 
made their closing arguments, and it is now the Court's responsibility 
to instruct you as to the law that will govern you in reaching your verdict 
in this case. 

There has been some reference during the course of the testimony 
and of the arguments in this case to an earlier trial. There was an earlier 
trial of this case last month before another Judge. The case was ter- 
minated prior to its conclusion upon a legal point which had nothing to 
do with the guilt or innocence of the defendants insofar as the indictment 
is concerned. I point this out to you so you will have no doubt, so there 


will be no mystery about what went on before at an earlier trial. It was 
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terminated before it reached the verdict stage upon a point of law 
which had nothing to do with the guilt or innocence! in the 
case. That is the reason why the case is back here for another trial, 
and that is why the attorneys have referred to an earlier trial. 

You must remember in your deliberations that the closing argu- 
ments of the attorneys do not constitute evidence. Obviously, these 
attorneys endeavor in their closing arguments to interpret the evidence 

491 which you have heard in a light that is most favorable to the client 
that they represent. 

The recollection of the attorneys as to evidence in the|case are 
not binding upon you. If an attorney in the course of his closing argu- 
ment had occasion to refer to certain evidence and you don't remember 
the evidence as being of that type or that a witness testified jin that 
manner, then you must rely upon your own recollection because it is 
your own recollection which must guide you in reaching your verdict 
in the case. This word of caution applies also in reference to the Court. 
If while charging the Court makes reference to certain evidence and this 
varies in any way with your recollection of the evidence, then your recol- 
lection must prevail. 

There has been some discussion in the closing arguments of the 
attorneys to the propriety or legality of arrests in this case, Of course, 
the Court as a matter of law has passed upon the legality of |arrests. 

When you retire to the jury room, you will take with you a copy 
of the indictment which has been returned by the Grand Jury in this case. 
As I have said to you before, it is formidable in appearance and rather 
sharp in its accusations. The important thing for you to remember is 
that an indictment is not evidence or proof of any fact. Its purpose is 

492 only to inform the defendants of the charges preferred against 


them, the charges which they must answer when they come into court. 


Remember, then, this indictment is not entitled to any probative 
| 


value whatsoever in the course of your deliberations. 
The indictment in this case is drawn in two counts: In the first 
count, it is charged by the Grand Jury: "On or about December 21, 1957, 
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within the District of Columbia, Orville Steptoe, Clifton C. Johnson, 
Robert D. Gladden and James E. McCalip, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and immediate 
actual possession of Edward Smith, property of Edward Smith and 
Albert's Liquor Store, Inc., a body corporate, of the value of about 
$1048.99, consisting of the following: $280.00 in money, property of 
Edward Smith; $768.99 in money, property of Albert's Liquor Store, 
Inc., a body corporate." 

The second count of the indictment charges: "On or about Decem- 
ber 21, 1957, within the District of Columbia, Orville Steptoe, Clifton 
C. Johnson, Robert D, Gladden and James E. McCalip, by force and 
violence and against resistance and by sudden and stealthy seizure and 
snatching and by putting in fear, stole and took from the person and 


immediate actual possession of Albert Sterling, property of Albert 


493 Sterling and Albert's Liquor Store, Inc., a body corporate, of 
the value of about $578.33, consisting of the following: $180.00 in money, 
property of Albert Sterling; $398.33 in money, property of Albert's Liquor 
Store, Inc., a body corporate.” 

The indictment is returned in two counts because the Government 
contends that by the defendants allegedly taking money from two different 
witnesses that two separate offenses were committed. The law permits 
charging the defendants of two or more crimes when an act constitutes 
a violation of two or more statutes when the evidence necessary to prove 
each of the violations would vary in some substantial manner or degree 
from the evidence necessary to prove the other violation. 

The crime of robbery is defined in the District of Columbia Criminal 
Code, as follows: 

"Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching or by putting in 
fear shall take from the person or immediate actual possession 


of another anything of value” is guilty of robbery. 


15 
You will observe from this definition of the Criminal Code of the 
494 District of Columbia that there are three elements necessary to 
constitute the crime of robbery. 
The first element is stated in several alternative forms: It may 
be the use of violence or force, or the use of means whereby the aggrieved 
person is put in fear, or by a sudden taking or snatching. The burden of 
proof which is upon the Government to prove all elements of|the crime as 
Iam going to explain to you in a few minutes requires the Government in 
the crime of robbery to prove any one of these various means of commit- 
ting the offense. In other words, it is not necessary for the Government 
to prove use of force or violence and use of means whereby the aggrieved 
person is put in fear and sudden taking or snatching, but rather is required 


to prove as an element of the crime of robbery either the use of force or 


violence or the use of means whereby the aggrieved person is put in fear 
or a sudden and stealthy seizure or snatching. 
The second element of the crime of robbery is taking from the 
person or immediate actual possession of another anything of value, 
money, or other personal property. 
And the third element is the intent to rob or steal. 
The defendants are, as Iam sure you know, presumed to be 
innocent, This means that the defendants are not required to prove 
their innocence but rather the law presumes they are innocent and this 
495 presumption of innocence remains with them and about! them until 
such time as the Government dissolves or removes the presumption of 
innocence by proving to your satisfaction beyond a reasonable doubt that 
these defendants committed each and every element of the offenses with 
which they are charged. This means, then, that unless the Government 
sustains or maintains what we call the burden of proof and proves to 
your satisfaction beyond a reasonable doubt that these defendants com- 
mitted each and every element of the offenses with which they are charged, 
then you, the jury, must find the defendants not guilty. 
As I said to you a moment ago, the burden of proof is upon the 
Government to prove the defendants guilty beyond a reasonable doubt, 
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but not beyond all doubt whatsoever. In other words, the burden of proof 


upon the Government is to prove the defendants guilty to a moral certainty 
but not to an absolute or mathematical certainty. As its name implies, 

a reasonable doubt is a doubt founded or predicated upon reason as con- 
trasted with doubt based upon sympathy, prejudice, upon disfavor or any 
emotional element in the course of your thinking. 

In the final analysis, proof beyond a reasonable doubt means simply 
this: If, after a fair and impartial comparison and consideration of all 
of the evidence in the case you can truthfully say to yourselves you are 

496 not convinced of the defendants’ guilt, then you have a reasonable 
doubt and your verdict, of course, should be not guilty. But, if after you 
make this fair and impartial comparison and consideration of all of the 
evidence in the case, you can truthfully say to yourselves you have an 
abiding conviction of the defendants' guilty, such a conviction as you 
would be willing to act upon in the more important and weighty matters 
in the course of your own daily lives, then you have no reasonable doubt 
and your verdict should be guilty. 

In determining whether the Government has established the charges 
against these defendants, you must consider and weigh the testimony of 
all of the witnesses who have appeared before you: the witnesses called 
by the Government and the witnesses called by the defendants, including 
the defendants themselves. 

As you know, you are the sole judges of the credibility of the wit- 
nesses. This means you must determine which of the witnesses you are 
going to believe and to what extent you are going to believe them. 

In this case, as Iam sure you all perceive by this time, your basic 
problem is to evaluate the credibility of the witnesses and decide which 
of the witnesses you will believe. The statements of the witnesses 
offered by the Government and the defendants are diametrically opposed 

497 on many points of fact. It is your responsibility to determine which 
of these witnesses are telling the truth and to what extent you are going 
to believe them. 


TT 


In determining how much credence, how much credibility you will 
give to the testimony of each witness, you have the right to take into 
consideration the demeanor of the witness on the stand, his or her manner 
of testifying, whether the witness impresses you as having an accurate 
memory and recollection of the facts about which he is testifying, whether 
the witness displays any favor or prejudice toward the Government or 
toward the defendants and, of course, you may also consider whether the 
witness has any interest in the outcome of the case. 

In addition, you have the right as jurors in determining the 
credibility of witnesses to call upon all of the personal experiences in 
your own lives and to bring into your consideration of the credibility of 
these witnesses any factors that you have heretofore found important in 
reaching the day-to-day decisions which you have had to make as to 
whether particular people are telling you the truth or are telling you 
falsehoods. I believe as we walk along what has been described life's 
rocky and uneven way, we all develop little methods whereby we evaluate 
statements people make to us and we reach our own formula for deter- 

498 mining the truthfulness of people. 

If you find any witness testified falsely as to any material fact, 
concerning which fact that witness could not possibly be mistaken, you 
are then at liberty if you deem it wise to do so to disregard the entire 
testimony of that witness. 

With reference to the testimony of the defendants, you are 
instructed that while the law makes these defendants competent witnesses 
in their own behalf, you have the right, nevertheless, to take into consider - 
ation their situation, all of the circumstances which surround them, their 
interest in the result of your verdict and you should fairly give to their 
testimony such weight as in your judgment it is fairly and properly entitled 


to receive. 


There was one witness on the witness stand, as I recall it, it was 


Lacy McCray, who admitted a prior criminal record, that is, he admitted 
a conviction for housebreaking and larceny, I believe, and he said he was 
on probation. This is a factor which you may utilize in determing how 
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much credence or credibility you will give to his testimony as a witness 
in this case. 
The Government's evidence in this case consists in part of a 
document which the Government contends is a confession of the defend- 
499 ant Gladden and which is before you as Government's Exhibit No. 3. 


The law admits a confession into evidence only if the confession is freely 


and willingly made because human experience shows a confession freely 


and willingly made is likely to be reliable. Ordinarily a person doesn't 
admit he has committed a crime unless this admission is true. The law 
doesn't, however, admit a confession that is obtained by duress, coercion, 
by force or as a result of an inducement. A confession obtained by these 
means must be rejected and disregarded by the jury. This rule too is 
based upon reasonable human experiences. On occasion it has happened 
defendants have admitted the commission of a crime which they have not 
in fact committed in order to avoid or discontinue force, coercion or 
duress being practiced upon them. The force, duress or coercion which 
Ihave referred to means both physical force and mental or moral pres- 
sure. 

It is for you to determine whether the confession of the defendant 
Gladden was given voluntarily, without force, duress, coercion or fear. 
If you find the confession was a voluntary one, you may consider it as 
evidence against the defendant Gladden. 

If, on the other hand, you find the confession was given because of 
force, duress or coercion or fear, you should consider it as being 
involuntary and you should not then consider it as evidence against this 

500 defendant. 

In considering whether this confession was or was not a voluntary 
one, you should consider the physical condition of the defendant, the 
facts surrounding his arrest and the subsequent circumstances, the 
time and place when the questioning took place and all of the circum- 
stances surrounding the making of the confession, then, I repeat, you 
must determine whether the confession was given voluntarily or not. 


If you find the confession was obtained as a result of coercion, fear, 
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duress, fraud or inducement, you should not consider it as evidence 
against the defendant Gladden or against any other defendant. 

The Court has permitted considerable testimony in this case 
relating to allegations of brutality on the part of the police. You may 
consider this testimony insofar as it affects the defendant Gladden's 
confession only, because the other three defendants have denied in court 
that they ever admitted any participation in the commission of this offense. 

Several days ago when the Court admitted Government's Exhibit 
No. 3 in evidence, I pointed out to you that the confession made by the 


defendant Gladden was admissible only as evidence against that defendant 
at that time. Subsequently, the Government offered testimony seeking to 
establish that this confession was read to not only the defendant Gladden 
501 but also to the defendants Steptoe, Johnson and McCalip. 
The Government's testimony as the Court recalls it is/that these 
witnesses testified that the defendant Gladden admitted the correctness 
of the confession and that the defendants Steptoe and Johnson admitted 
the facts in the confession were true. This means, then, that if you find 
that the confession was read to these other two defendants and they con- 
curred in that confession, the confession then becomes admissible against 
those two defendants, and if you find first of all that the confession was 
voluntarily given by Gladden. | 
With reference to the defendant McCalip, the officers and the defend- 
ant McCalip as well as other witnesses have testified that McCalip at all 
times denied participation in the offense and denied the confession or 
alleged confession of the defendant Gladden was a true and correct state- 
ment of the offense. Under the circumstances, Government's Exhibit 


No. 3 is not admissible in evidence against the defendant McCalip. 


There is a further reference to this matter of the testimony in 


| 
Defendant’s Exhibit No. 1, which is also before you, in which it states 


that the statement of Gladden was read to the juvenile James McCalip 
and, of course, the officers have testified this defendant denied the 
correctness of the confession. It is not admissible against the defendant 
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502 McCalip in connection with defendant's Exhibit No. 1. 
The Court, I repeat has admitted a substantial amount of testimony 
relating to third degree tactics, brutality and force on the part of the 


police officers. Basically this testimony must be considered by you, 


apart from its application to Gladden's confession, insofar as it affects 


the credibility of the police officers and the defense witnesses who have 
testified upon these points. 

The question of whether the defendant Steptoe was or was not in 
the patrol wagon is a fact to be considered by you in evaluating the 
credibility of all the witnesses on both sides who testified to this or 
these circumstances. 

The testimony offered by these defendants is that of an alibi; that 
is, if the defendants were not where the crime charged was committed, 
their defense and their only defense would have to be that of an alibi. 
Another way of saying it is if I were accused of a crime and my position 
was I wasn't at the point where the crime was commitied, obviously the 
only defense I could offer would be that I wasn't at the scene of the crime. 

This is a legitimate, legal and proper defense that a defendant 
might interpose. It is to be considered by you in your deliberations in 
this case and you are to give that testimony such weight as you deem it 
is fairly entitled to. 

503 You are the sole and the exclusive judges of the facts. The Court, 
as Jam sure you know, passes upon the questions of law and the jury 
must pass upon all the questions of fact. It is the Court's duty to outline 
the law to you and it is your duty to accept the law as it is outlined to you 
by the Court. 

The Court cautions you not to permit your judgment, your intel- 
ligence or your reason to be swayed by prejudice, by bias, by ill will, 
or by sympathy. You are not to be influenced by your feelings or by 
your emotions. Your verdict is to be reached in accordance with the 
solemn oath you took that you would well and truly try this case, and a 
true verdict render in accordance with the law as it is outlined to you 


and in accordance with the evidence. 
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You must consider this matter deliberately and carefully in the 
light of the instructions of the law which I have given you. In reaching 
your verdict in the case, you must use the same common sense, the same 


approach, the same intelligence that you would use in meeting and decid- 
| 


ing any important problem in the course of your own daily lives. 
Your verdict upon each count of the indictment must be a unanimous 
one, this means all twelve of you jurors must concur in your verdict. 
Your verdict upon the first count of the indictment may be either 
504 guilty or not guilty; and your verdict upon the second count of the 
indictment may be either guilty or not guilty. 
Will counsel come to the bench. (At the Bench:) 
THE COURT: Mr. Caputy, do you request any further charge? 
MR. CAPUTY: No, Your Honor. | 
THE COURT: Do you have any objection to the charge as given? 
MR. CAPUTY: No, Your Honor. 
THE COURT: Mr. Koonin, do you request any further| charge? 
MR. KOONIN: Yes, Your Honor. I would ask Your Honor to 
charge the jury that if they find the testimony of the defendants is as 
consistent with innocence as it is with guilt, then they must acquit these 
defendants. 
THE COURT: I believe I must deny that request because the 
testimony of the Government witnesses might to the jury's satisfaction 
prove the commission of the crime beyond a reasonable doubt even 
though the defendants’ statements were consistent with their innocence. 
Do you request any further charge, Mr. Koonin? 
MR. KOONIN: No, Your Honor. 
505 THE COURT: Do you have any objection to the charge as given? 
MR. KOONIN: As given, absolutely not. 
THE COURT: Mr. Kawahara, do you have any request for further 
charge ? 
MR. KAWAHARA: I would join counsel Koonin in that specific 
charge. | 
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THE COURT: ‘The record will indicate that you request the same 
additional charge which Mr. Koonin has requested and that, for purposes 
of the record, you both object to the Court's denial of the additional charge. 


Do you request other instructions? 
MR. KAWAHARA: No, sir. 
THE COURT: ‘Do you have any objection to the charge as given? 


MR. KAWAHARA: No objections whatever. 
* * * * 


[ Filed June 18, 1958] 
MOTION FOR NEW TRIAL 

Comes now the defendants in the above-entitled cause, by and 
through their attorney of record, and moves the Court for a new trial 
in the above matter and for reasons therefor says as follows: 

1. The Court erred in ruling that members of the Metropolitan 
Police Department had probable cause to arrest said defendants. 

2. The Court erred in ruling that evidence seized by members of 
the Metropolitan Police Department was the result of a lawful search 
and seizure. 

3. And for such other and further reasons as counsel may argue 
upon the hearing of this motion. 


/s/ Myer Koonin 
Attorney for Defendants 
* * * * 


[ Certificate of Service] 
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[ Filed August 1, 1958] 
JUDGMENT AND COMMITMENT 

On this 24th day of July, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, Myer Koonin, Esquire. 

IT IS ADJUDGED that the defendant has been convicted] upon his plea 
of not guilty and a verdict of guilty of the offense of Robbery jas charged and 
the court having asked the defendant whether he has anything!to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convict- 
ed, | 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 


ment for a period of four (4) years to Twelve (12) years on each of counts 


one and two, said sentence to run by the counts concurrently, 
IT IS ORDERED that the Clerk deliver a certified copy|of this judg- 

ment and commitment to the United States Marshal or other qualified 

officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge 


* * * * * 


[ Filed August 4, 1958] 

NOTICE OF APPEAL 

Name and address of appellant: D. C. Jail; Orville Steptoe | 

Name and address of appellant's attorney: Myer Koonin, Esq., St.3-3355 
636 Wyatt Building, Washington, D. C. 

Offense: Robbery - two counts. 

Concise statement of judgment or order, giving date, and any sentence: 
Imposition of sentence from four to twelve years to run con- 
currently upon finding of guilty by jury on indictment containing 
two counts each charging defendant with robbery. 
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Name of institution where now confined, if not on bail: D.C. Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: August 4, 1958 /s/ Orville Steptoe 
Appellant 


/s/ Myer Koonin 
Attorney for Appellant 


[ Filed August 4, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, ORVILLE STEPTOE, being first duly sworn according to law, 
depose and say that I am the defendant in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of 

said suit or action. 

3. That Iam unable to give security for the same. 

. That I believe I am entitled to the redress I seek in said suit 
or action. 

. That the nature of my cause of action is briefly stated as 
follows: An appeal upon imposition of sentence from four 
to twelve years on jury's finding of guilty on indictment 
charging two counts of robbery. 


/s/ Orville Steptoe 


[Jurat dated August 4, 1958] 


Let the applicant proceed without prepayment of costs, defendant to be 


provided Transcript of Testimony at Government expense. 


JUDGE 
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[ Filed August 18, 1958] 
MEMORANDUM 
The four defendants have filed affidavits in support of application 
for leave to proceed without prepayment of costs. The affidavits request 


that the defendants be provided with transcript of testimony at Govern- 
ment expense. The defendants, who are represented by counsel, state 
in their affidavits that the nature of their cause of action is ''An appeal 


upon imposition of sentence from four to twelve years on jury's finding 


of guilty on indictment charging two counts of robbery." 

The Court does not feel that the defendants' affidavits set forth 
sufficient information to enable the Court to evaluate the merit of the 
request for a transcript of testimony at Government expense. The trial 
of this case consumed some five court days. To require the) Government 
to bear the cost of the transcript of the entire proceedings seems un- 
reasonable, at least until some showing is made as to the nature or extent 
of the defendants' potential grounds for appeal. The Court feels that it 
must at this time deny the application to proceed in forma pauperis which 
it will do without prejudice to the defendants’ right to renew their applica- 
tions and set forth the substance of the grounds for their appeal. 


/s/ Edward A. Tamm 
JUDGE 


Dated: 8/18/58 


[ Filed November 10, 1958] 
[DENIAL OF MOTION FOR NEW TRIAL] 
On this 27th day of June, 1958, came the attorney of the United 
States; each defendant in proper person and by his attorney Myer Koonin, 
Esquire; whereupon the motion of the defendants’ for a new trial, coming 
on to be heard, after argument by counsel, is by the Court, denied. 
By direction of 


Present: EDWARD A. TAMM 


United States Attorney Presiding Judge 


By: Victor W. Caputy Criminal Court #One 


Assistant United States Attorney 
* * * * * 
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[ Filed March 11, 1959] 


MOTION TO VACATE, SET ASIDE JUDGMENT AND 
DISCHARGE THE DEFENDANT FROM ILLEGAL CUSTODY 


Jurisdiction of this Court is invoked pursuant to the provisions of 
28 U.S.C. 2255, which reads in pertinent part as follows: 

A prisoner in custody under sentence of a court established by Act 
of Congress claiming the right to be released upon the ground that the 
sentence was imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdiction to impose such 
sentence, or that the sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the files and records in the case and the motion conclusively 
show that the prisoner is entitled to no relief, the court shall cause notice 
thereof to be served upon the United States Attorney, grant a prompt hear- 
ing thereon, determine the issues and make findings of fact and conclusions 
of law with respect thereto. 

If the court finds that the judgment was rendered without jurisdiction, 
or that the sentence imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a denial or infringement 
of the Constitutional rights of the prisoner as to render the judgement 
vulnerable to collateral attack, the court shall vacate and set aside and 
shall discharge the prisoner or resentence him or grant a new trial or 


correct the sentence as may appear appropriate. 


And as grounds of his motion the defendant submits to the Court as follows: 


Defendant contends that the sentence imposed was in violation of the 
Constitution and laws of the United States; that the Court was without juris- 
diction to impose such sentence; that the sentence is null and void thereby; 
that the sentence is otherwise subject to collateral attack: 

For the purpose of this motion, petitioner shall brush aside the 
numerous technical points which could be presented in the interest of 
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conserving time, however, it is necessary to present the facts to permit 
this Court to judicially determine the Merits. The question of guilt or 
innocence is not the sole issue here. The question is whether petitioner's 
conviction was justified under rules of law relating to the degree of proof 
required to support a guilty verdict. At the same time, the government 
in the handling of the prosecution, in many ways did not walk that extra 
mile -- did not establish the guilt of petitioner in an absolute and con- 
clusive manner. 

Statement 
The questions before the Court are whether or not the Court had 
jurisdiction to proceed to trial in that the arrest was not valid neither 
was there probable cause for the arrest. Further, while nota basis to 
upset the conviction, it should be noted that the arrest was illegal because 
made without a warrant or probable cause and that the evidence adduced 
was obtained by illegal search and seizure and the fact that no search 


| 
warrant was issued to search the defendant about his premises. 
| 


Comes now the petitioner, pro se and moves this court to vacate 
the sentence imposed four (4) years to Twelve (12) years, by the Honorable 
Judge J. Tamm. | 

For the purpose of clarity, petitioner shall endeaver to relate the 
facts calculated to purport ineffective representation and denial of due 
process. 

On the 22 day of December 1957, at approximately 8:30 A.M. peti- 
tioner and co-defendant 1/ (James E. McCalip) were occupying a bedroom 
in petitioner's ground floor apartment (1122 Summer Rd., S.E., Washing~- 
ton, D.C.) which is the residence of Orville Steptoe (Petitioner) and 
petitioner's wife Mildred whom at the time was occupying an adjacent 
bedroom with her sister, and at which time petitioner was awaken by 


the sound of broken glass from down stairs. Officer Johnson (unknown 


1/ Petitioner's sister-in-law Wander Stauk and co-defendant James E. 
McCalip did not reside at the Summer Rd. address occupied|by petitioner, 
his wife and two (2) children. | 
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to petitioner) with the aid of six policemen led the officers to petitioner's 
ground floor apartment. Petitioner thinking the noise was that of burg- 
lars, was about to investigate when he was met at the top of the stairs 
by officer Johnson and three policemen. Petitioner was asked to explained 
the whereabouts of a gun and some money. Petitioner as well as co-defend- 
ant insisted they knew nothing of what the officer was talking about. 

Officer Johnson begain searching the house with the aid of the 
other officers. First, Officer Johnson found a rain coat in the living 
room and a half pint of whisky in the pantry in the kichen. ‘Second, Officer 
Johnson walked up the stairs to the second floor and upon reaching the 
top of the stairs, entered the bedroom occupied by Petitioner's wife and 
sister-in-law. They were told to get out of the bedroom where he, Officer 
Johnson begain searching the dresser drawers where upon a knife was 
found and four hundred and thirty two dollars ($432.00) and a bill fold 
that was taken from the babys crib belonging to petitioner. There was 
no money in the billfold. 

Petitioner inquired as to how he Officer Johnson and the other 
officers managed to gain entry into his apartment 2/ since all doors 
were locked? Officer Johnson replied in the negative. 

After an intensive search of the apartment, Officer Johnson searched 
petitioner where upon he was told to come go with him. 

Petitioner was taken to No. 5 precinct for no apparent reason and 
from there to police Headquarters into the Robbery squad room where 
petitioner along with co-defendants Clifton C. Johnson, James E. McCalip, 
Robert Daniel Gladden and a man known only as the man with the score, 
were questioned by officers in relays and where coercive, threats, physi- 
cal and psychological methods were used concerning other crimes as well 
as the original charge of robbery. Co-denfendant Robert Daniel Gladden 
was taken into another room where he signed a statement which was type- 


written by a person unknown. 


2/ Petitioner, an uneducated layman, had no knowledge of law or legal 
procedure, and ‘had never before been arrested for robbery or been ina 
court room for any purpose whatsoever. 
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Officer Smith of the Metropolitan police department testified that 
he was out cruising when he received a call from Headquarters that a 
robbery had taken place at Albert's Liquor Store and that after the call 
he went to the store at 328 Kentucky Ave., S.E. where he was givena 


brief a description of the men by complainant Smith who is co-owner of 


Albert's Liquor Store. That after he left the store with Officer Johnson 
whom also received a call of the robbery went to Headquarters where 

he received a telephone call some fifteen (15) minutes prior|to the aleged 
robbery. That the telephone call was an "anonymous tip" pointing out that 
Orville Steptoe (petitioner) and James E. McCalip had committed a 
series of robberies. That his tip was a reliable one since the tip had 

led him to other conviction. That at the time he received the call, 
Officer Johnson was on hand and that he told officer Smith that from the 


discription given by Smith (complainent) he knew right there and then 
that it was Orville Steptoe and James E. McCalip. 


After a brief discussion concerning the robbery officer Johnson 
along with Smith and with the aid of five (5) other officers, went cruising 
the streets of Washington in search of four men. That after three (3) 
men had been arrested, none of whom where petitioner or McCalip, 
proceded to the home of petitioner's parents where petitioner could not 
be found. 

The record shows that on December 22, 1957, at about 8:30 A.M. 
Officer Johnson of the Robbery Squad, along with the same squad of 
officers, went to the said premises (Petitioner's home) to execute an 
illegal search. That Johnson knocked on the door and that when the 
occupants failed to open the door after a long interval (fifteen minutes) 
had passed, he went around to the rear of the apartment while the other 
officers gourded the front door, that he picked up a stone from the ground 
and knocked on the door and that when the occupants failed to open the 
door in response to this knocking, he tried the knob and found the door 
to be open that he went to the front door of the apartment to admit the 


other officers. | 


3/ The complaining witness Smith told Officer Johnson that petitioner 
had small features and that he was 5 feet 9 inches tall. 
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After a long line-up which was conducted by officer Johnson, 
petitioner was held along with co-defendants for the robbery of Albert's 
Liquor Store. 

On the 23 day of December 1957, petitioner was taken to the 
Municipal Building, 300 Indiana Ave., N.W. where he was also questioned 
by officer Johnson concerning more robberies, subsequent to this ques- 
tioning, petitioner was taken before Commissioner Splain for arraign- 
ment. The case was transmitted to the Grand Jury for disposition and 
petitioner was remanded to the District of Columbia Jail pending release 
on Bond. 

On or about the 25 day of December 1957, Petitioner received a 
visit at the D.C. Jail where petitioner's mother told him that officer 
Johnson forced his way into her home with the aid of other officers, 
looked in every room including those which at the time were occupied 
by roomers, in search of petitioner. 

On the 21 of February 1958 Petitioner appeared in Court for 
arraignment where upon a plea of not guilty was entered. Petitioner 
was represented by Mr. Myer Koonin, Esq. 

On June 6, 1958, the case came on for trial before the Hon. J. 
Tamm, Judge, and jury. 

Argument I 
The rule governing arrests without a warrant, for a felony seems 
aptly stated in Corpus Juris Secundum, Volume 6, at page 597: 
"An arrest without a warrant, made on a mere suspision 
or belief or guess, unsupported by facts, circumstances, 
or credible information pointing to the guilt of the person 


arrested, cannot be justified as having been made on prob- 
able cause, even though it subsequently appears that the 
person arrested is guilty of an offense." (Emphasis added) 


In the instant case there was no arrest warrant and the police 
thoroughly and methodically searched petitioner's apartment despite 
the utter absence of an warrant or other authority. It is also clear that 


the illegal search and seizure of the trench coat, money and bill fold so 


obtained was used to fortify the police in their contentions that petitioner 
had committed a crime and thus justify the arrest. 
The record will show that petitioner claimed ownership of the 
property which had been seized unlawfully. That officer Johnson did 
not tern in all of the money ($432.00) belonging to seitionen: That 
officer Johnson did not state his purpose and authority before or after 
breaking into petitioner's apartment. The search and seizure were not 
incident to a valid arrest, and there were no "exceptional circumstances" 
no "no grave emergency" to justify their being made without a warrant. 
The record will also reflect that on December 21, 1957, on or 
about 12 o'clock midnight, officer Smith received a call concerning a 
robbery and that upon his arrival to the Store, was given a description 
of the men, and officer Johnson stated that upon the description given to 
him, he knew right there and then that it was Steptoe and McCalip. How 
could officer Johnson possibly or positively identify petitioner as one of 
the robbers since the complaining witness Smith had identified petitioner 
as a man with small features, and who was about 5 feet 9 inches ? 
Petitioner was not arrested immediately upon the description. 
The officers went to Headquarters where either officer had ample time 
to obtain a search warrant as well as an arrest warrant for petitioner 
since eight (8) hours had elapse prior to the description given and the 
breaking in of petitioner's apartment. | 


It is settled doctrine that probable cause for belief that certain 
articles subject to seizure are ina dwelling cannot of itself justify a 


search without a warrant. Agnello v. United States, 2 69 U.S. 20, 33; 
Taylor v. United States, 286 U.S. 1, 6. The decisions of the Supreme 
Court have time and again underscored the essential purpose of the 
Fourth Amendment to shield the citizen from unwarranted intrusions 
into his privacy. See, e.g., Johnson v. United States, 333 U.S. 10, 14; 
McDonald v. United States, 335 U.S. 451, 455; cf. Giordenello v. United 
States, decided today, ante - . This purpose is realized by Rule 41 of 
the Federal Rules of Criminal Procedure, which implements, the Fourth 


Amendment by requiring that an impartial magistrate determine from 
| 
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an affidavit showing probable cause whether information possessed by 
law enforcement officers justifies the issuance of a search warrant. 
Were federal officers free to search without a warrant merely upon 
probable cause to believe that certain articles were within a home, the 
provisions of the Fourth Amendment would become empty phrases, and 
the protection it affords largely nullified. 

"The right of the people to be secure in their persons, houses, 

papers and effects, against unreasonable searches and 

seizures, shall not be violated, and no warrants shall issue 

but upon probable cause, supported by oath or affirmation, 

and particularly describing the place to be searched, and the 

persons or things to be seized." 

In the first place, it seems clear that the property in question 
was illegally seized in violation of the Fourth Amendment. There was 
no search warrant, and no arrest warrant, Petitioner did not freely 
consent to the search. Johnson v. United States 333 U.S. 10 (1948); 


Higgins v. United States, U.S. App. D.C. __, 209 F.2d 819 (1954). 
The following language quoted in the McKnight case, supra, if 


paraphrased by substituting "search" for "arrest" and "arrest" for 
"search" where those words appear seems to apply with equal force 
here: 

"Tt is settled law that 'when it appears, as it does here, that the 
search and not the arrest was the real object of the officers in entering 
upon the premises, and that the arrest was a pretext for or at the most 
an incident of the search,’ the search is not reasonable within the mean- 
ing of the Constitution.” 

"Mr. Justice Jackson, writing for the Court in United States v. 

Di Re [332 U.S. 581, 595], said this: 
"The Government's last resort in support of the arrest is to 
reason from the fruits of the search to the conclusion that 
the officer's knowledge at the time gave them grounds for 
it. We have had frequent occasion to point out that a search 
is not to be made legal by what it turns up. In law it is good 
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or bad when it starts and, does not change character | 
from it success. | 
"|. . if officers can arrest without a warrant and never 
be required to disclose the facts upon which they based 
their belief of probable cause -- if, in other words, they 
have an untouchable power to arrest without a warrant -- 
why would they ever bother to get a warrant? 
It is apparent that the arresting and searching officers are obliged 
to justify petitioner's arrest by the search, and at the same time to justify 
his search by the arrest. This can't be done. Johnson v. United States, 
supra. | 

Under the Fourth Amendment in order for an accused to have stand- 
ing to prevent the admission of evidence which he thinks was obtained by 


an unlawful search and seizure, his personal rights must have been in 
| 


fringed upon. | 
Speaking on this subject in United States v. Jeffers, 88 U.S. App. 
D.C. 58, 60, 187 F.2d 498, 500 (1950), affirmed, 342 U.S. 48 (1951), this 
court stated: 
"The constitutional provision against unreasonable searches 
and seizures does not in terms bar the admission of evidence 
obtained by its violation. The exclusionary rule as applied 
in the federal courts was formulated by the judiciary in aid 
of the effectiveness of the Amendment but is available only 
to the victim of the unconstitutional conduct. '* * * the 
federal Courts in numerous cases, and with unanimity, have 
denied standing to one not the victim of an unconstitutional 
search and seizure to object to the introduction in evidence 
of that which was seized. * * *' 
The court went on to reiterate the established rule: 
"* * * the settled doctrine is that objection to evidence 
obtained in violation of the prohibitions of that [ Fourth] 
amendment may be raised only by one who claims owner- 
ship in or right to possession of the premises searched 
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or the property seized * * * [citing cases]." 88 U.S. 
App. D.C. at page 61, 187 F.2d at page 501. 
The record will also show that officer Johnson found $432.00 and 
a bill fold in the babys crib which contain personal papers belonging to 
petitioner and which papers, money and bill fold were entered into evi- 


dence. 


That not one witness could identify the seized money, personal 


papers or billfold. 
The officer did not look just for a gun since he was told by the 


complaining witness Smith that petitioner held the gun and said "this is 
a stick up." The complaining witness Edward Smith stated under oath 


before the commissioner that petitioner (Steptoe) held the gun in the 
Store, yet at the trial his testimony was that "Gladden held the gun.” 
Petitioner was not positively identified by any one of the 


witnesses. 

That Albert Sterling, complaining witness and co-owner of Albert's 
Liquor Store said that he could not identify petitioner or any one of the 
other defendants. 

On February 18, 1958, a Grand Jury returned a two-count indict- 
ment against Petitioner; the first count that on or about December 21, 

1957, within the District of Columbia, Orville Steptoe, Clifton C. Johnson, 
Robert D. Gladden and James E. McCalip, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting 
in fear, stole and took from the person and immediate actual possession of 
Edward Smith, property of Edward Smith and Albert's Liquor Store, Inc., 

a body corporate, of the value of about $1048.99, consisting of the following: 
$280.00 in money, property of Edward Smith; $768.99 in money, property 

of Albert's Liquor Store, Inc., a body corporate. 

Second Count: 

On or about December 21, 1957, within the District of Columbia, 
Orville Steptoe, Clifton C. Johnson, Robert D. Gladden and James E. 
McCalip, by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
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from the person and immediate actual possession of Albert Sterling, 
property of Albert Sterling and Albert's Liquor Store, Inc., a body 
corporate, of the value of about $578.33, consisting of the following: 
$180.00 in money, property of Albert Sterling, $398.33 in money, 
property of Albert's Liquor Store, Inc., a body corporate. 

The Indictment must be clearly definite and accurately) alleged, 
that the Government must also prove all the elements of the indictment, 
also in Farte v. United States the criminal means by which the crime wag 
committed must be proven, as the case now stands the Indictment must 
be considered as frivolous. It is so full of untruths, misleading state- 
ments as to make the indictment false. 

1. The defendant believes that this indictment was forged or had 
been tampered with. 

2. The defendant believes that the Indictment should have, held 
the seal of the Grand jury. 

3. The defendant also believes, the seal of the grand jury should 
have been on the Indictment in order to be a true bill. 

4. The indictment is clearly false on its face. 

It is petitioner's position that the facts alleged in this Motion, 
when taken with the inference reasonably to be drawn therefrom, was 


a deprivation of the requisites of a fair trial within the meaning of the 
"Due Process Clause" of the Fifth Amendment to the Constitution of the 
United States. 


Argument IT 
(1) The witnesses (Petitioner's wife, sister-in-law, Mother, 


father and the roomers) who witnessed the aforementioned acts of the 
officers on the 22 day of December 1957 were not in court to testify as 
requested of counsel by petitioner. It is reasonable to infer from the 
facts herein that if the persons had been called or subpoenaed by counsel 
as requested, their testimony would have corroborated petitioner's own 
testimony on the acts of officer Johnson along with his raiding squad of 
officers. On many important points of proof, certainly failure of counsel 
to have these witnesses appear was "crucial" to the defense. 
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Petitioner contends that on the 24 day of July 1958, Counsel told 
petitioner that he was not satisfied and that he was going to Appeal and 
if he did not receive consideration there, he would go to the Supreme 
Court and that he was only doing it out of personal consideration. How- 
ever, petitioner never heard from counsel from that day on, except for a 
legal paper which was signed by petitioner. 
The allegations made, on the above, clearly involve matters dehors 3/ 
the record. There is nothing in the record of proceedings before the 
District Court which bears on the promises of Counsel. One type of 


misconduct on the part of counsel which vitiates a conviction is the 


failure to render conscientious service. 

Assistance of counsel under the sixth Amendment contemplates 
that it be effective. Glasser v. United States, 315 U.S. 60, 75, 62 S.Ct. 
457, 86 L.Ed. (1949); Newfield v. United States, 73 App. D.C. 174, 182, 
F.2d 375 (1941). Cert denied 315 U.S. 798, that it contemplates the 
guiding hand of an able and responsible lawyer, devoted solely to the 
interest of his client, who has ample opportunity to acquaint himself 
with the law and facts of the case, and his afforded an opportunity to 
present them to a court or jury in their’ most favorable light. 

The Court of Appeals has recognized as a general principal that 
every effort should be made to insure that no criminal defendant is 
deprived by error of counsel, of the fullest judicial consideration of 
any substantial question affecting his liberty. In Christoffel. v. United 
States, 88 App. D.C. 1,190 F.2d 585, (1951), the late Chief Justice, 
Harold M. Stephens said: 

'. . - Ina criminal case in which a sentence of imprisonment 
is involved, there is a public interest against denial of con- 
sideration on appeal of substantial question as to the lawful - 


ness of conviction. 


————_—_—_—_—_—_— TS 


3/ Rule 52(a): "Plain errors or defects affecting substantial rights 
may be notice although they were not brought to the attention of the 
Court.” 


97 
Your petitioner urges that: 


| 
The arresting officer did not inform him that a complaint 
had been filed against him. | 


The arresting officer did not inform petitioner of his right 


to counsel. 


The arresting officer did not inform petitioner he was | 
entitled to a preliminary examination as provided in the 
| 


rules. The officers conducted an examination, according 
| 


to the rules set up in the "Robbery squad room." 
The arresting officer did not inform petitioner of not being 
required to make any statement. 


He informed petitioner the questions propounded by the 


police were required to be answered. 


The arresting officer did not inform petitioner or (co-| 
defendants) that any statements made could be used in 
evidence (which statements were used). 


The arresting officer did not afford petitioner any oppor- 
tunity to consult with or even notify counsel of his predica- 
ment. | 
In all of these aspects of the case the plural activities of the police 
were devoted to stripping from petitioner every right the Rules say abide 
with him. | 
There was no due process. 
There was determination that due process should be held at bay. 
Your petitioner contends that he has grounds for a new trial on 
this section of this petition alone, notwithstanding the numerous other 
sections which have been incorporated into this motion. 
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Conclusion 

The conviction is the direct result of failure of counsel to 
avail himself of the proper remedies at the proper time, 
failure to object to admission of hearsay testimony; fail- 
ure of the police and trial court to recognize and obey the 
commands and admonitions of the cited statutes, rules and 
adjudicated cases. It is, therefore, contrary to law and 
has deprived petitioner of a fair trial under due process 


of law. 


It is submitted that under these principles of law, the fore- 
going allegations of petitioner, which stand undenied on the 
record, clearly require that he be afforded a hearing as a 
matter of right and appoint counsel to represent petitioner 
and that petitioner be present at the hearing. — 


State of Virginia ) /s/ Orville Steptoe 
SS: Petitioner Pro se 


) 
County of Fairfax ) Box 25, Lorton, Virginia 


Il, , being first duly sworn, according to law, on oath, 
depose and say that the matters and things contained herein have been 
read by me, and those matters and things contained herein as upon 
information and belief, I believe to be true. 


/s/ Orville Steptoe, 
Petitioner 


Subscribed and Sworn to Before me this day of March, 1959. 


/s/ Charles S. Thompson 
Notary Public 


Certificate of Service 
A copy of the foregoing affidavit and motion has been mailed postage 
prepaid to Mr. Oliver Gasch, U.S. Attorney for the District of Columbia, 
at his address U.S. Courthouse, 3rd & Constitution Ave., N.W., Washington 
D.C. this _ day of 1959. 


/s/ Orville Steptoe 
Petitioner (Defendant) 


Subscribed and sworn to before me this 9 day of March, 1959. 
/s/ Charles S. Thompson 
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Affidavit In Support of Application For Leave to Proceed 
Without Prepayment of Costs Pursuant to Section 1915 \of 
Title 28 United States Code. 


I, , being first duly sworn according to law, depose 
and say that I am the petitioner in the above entitled cause; 4nd in sup- 
port of my application to proceed in said cause without being required 
to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 


of said action or able to hire counsel for the same.| 


3. That I am unable to give security for the same. 
. That I believe I am entitled to redress I seek in sald 


action. 
. That the nature of my action is briefly stated in the 
motion. | 


/s/ Orville Steptoe 
Reg. No. 18945 
Box 25, Lorton, Va. 


State of Virginia ) 
Ss: 
County of Fairfax ) 


Subscribed and sworn to before me this 9 day of March, 1959. 


/s/ Charles S. Thompson | 
Notary Public 


MYER KOONIN 636 Wyatt Building 
Attorney at Law Washington 5, D.C. 


STerling 3-3355 


June 2, 1959 


Honorable Edward A, Tamm 
Judge United States District Court 
For The District Of Columbia 


Washington 1, D. C. Re: United States v. 


Orville Steptoe, Et al 
Criminal No. 145-58 
Dear Judge Tamm: 


I hereby acknowledge receipt of yours of May 28, 1959, with 
respect to the above captioned matter and respectfully submit the 
following in reply thereto. 

I informed all of the defendants, named in the indictment, that I 
would file an appeal from their conviction and accordingly did file a 
Motion for leave to Appeal in forma pauperis. Shortly thereafter I 


filed a "Notice of Appeal" with the Clerk's Office (Criminal Division). 


Your Honor may recall your Memorandum Opinion, filed in this 


matter on August 18, 1958, wherein you denied "Application for leave to 
proceed in forma pauperis, because of the insufficiency of the affidavits 
filed in support thereof." 

Upon receipt of a copy of said Memorandum I held conferences 
with members of the defendant's family and advised them while it was 
my sincere belief that an appeal could be successfully maintained on the 
basis of what I believed to be error in the admission of certain evidence 
it was also my opinion that a new trial would result only in conviction in 
view of the positive ‘identification of all defendants by Government witnes- 
ses at the scene of the crime. 

I suggested to members of defendant's families that an Appeal, if 
permission to proceed in forma pauperis was denied, would be costly and 
in my opinion would avail nothing; this opinion was concurred in by the 
families of the defendants to whom I spoke and accordingly I went no 


further in the matter. 
Respectfully submitted, 


MK:mf /s/ MYER KOONIN 


[ Filed June 26, 1959] 


MEMORANDUM OPINION 


The defendant Orville Steptoe invoking the provisions of Title 
28, United States Code, section 2255, has filed a "motion to vacate, set 


aside judgment and discharge the defendant from illegal custody." 


He contends that the arrest, search and seizure were illegal, 
although he does concede that this is "not a basis to upset the convic- 
tion,’ Combining with this concession by the defendant is the well- 
settled principle that allegations concerning illegal arrest, search and 
seizure do not properly come within the scope of review established by 
Title 28, United States Code, section 2255. Plummer v. U.S., #14355, 
October 9, 1958, D.C. Cir., White v. U.S., 98 U.S. App. D.C. 274, 235 
F.2d 221. 


Steptoe also contends that no one could identify the seized money, 
personal papers or billfold and that he was not positively identified by 
anyone. The Government contends that he was positively identified by 
the complaining witness Edward Smith. This, however, is a;matter 
which concerns the sufficiency of the evidence and which cannot properly 
be raised in a motion under section 2255. Upshaw v. U.S. 252 F.2d 863; 
Adams v. U.S. 222 F.2d 45. 


He next attacks the validity of the indictment by charging that it 
was forged or had been tampered with, that it lacked the seal of the 
Grand Jury, and that it was false on its face. The Government has 
correctly pointed out that the indictment "is valid in every respect, 
being in proper form and correctly charging robbery according to 


the statute."’ The Government also directs the attention of this Court 
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to the fact that the sufficiency of an indictment will not be considered 


in a motion under section 2255. 


"The rule is that ‘an indictment, the sufficiency of 
which is not questioned on the trial, will not be held 
insufficient on'a motion to vacate the judgment entered 
thereon unless'it is so obviously defective that by no 
reasonable construction can it be said to charge the 
offense for which conviction was had,'"" Martin v. 


U.S. 248 F.2d 651. 


He next contends that his counsel failed to object to the admission 
of hearsay testimony and failed to call certain witnesses for the defend- 
ant, These are matters which are basically within the judgment of trial 
counsel; they are matters upon which trial counsel must make a decision. 
As stated in Mitchell v. U.S., 259 F.2d 787, at page 792: '"'These are 
simple facts of trial; they are not justiciable issues." And at page 


194: 


"If a movant under Section 2255 makes no allegations of 
ineffectiveness or incompetence of counsel, save in mat- 


ters normally'within the realm of counsel's judgment, he 


is entitled to a hearing. Under such circumstances, a 


hearing would be useless, an inexcusable waste of time, 
energy and money, because even if the movant proved 


what he alleged he would not be entitled to relief.” 


The last point’ which the defendant raises is that his counsel said 
he was going to appeal but did not do so. The record shows that an 


affidavit by this defendant in support of an application for leave to appeal 
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without pre-payment of costs was filed. This Court denied this applica- 
tion to proceed in forma pauperis, "without prejudice to the defendants' 
right to renew their applications and set forth the substance of the grounds 
for their appeal." This ruling took place on August 18, 1958.| Nothing 
further occurred until the defendant Steptoe filed his present motion on 
March 11, 1959, and the Government filed opposition thereto on May 13, 
1959. 


The sole question presented by this allegation, as framed by the 


defendant, is whether a promise by counsel to the defendant to note an 


appeal, but a failure to do so, constitutes ineffective assistance of counsel. 
The Government argues that since counsel was retained by the defendant, 
the latter would be bound by the professional judgment of counsel not to 
appeal. The Government also argues that section 2255 would provide no 
remedy here since the statute was intended to provide only a collateral 
inquiry into the validity of the conviction and sentence. The defendant, 

on this point, is attacking the inaction of his counsel on a matter that 
arose subsequent to conviction and sentence. From this alone, it would 

be reasonable to infer that no relief could be granted under gection 2255, 
a pertinent portion of which is as follows: 


"A prisoner in custody under sentence of a court established 


by Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Con- 
stitution or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized by ! 
or is otherwise subject to collateral attack, may move| 
court which imposed the sentence to vacate, set aside or 
correct the sentence." 
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It is clear from the foregoing that the subject matter of [section] 


2255 deals with (as its title reads) "Federal custody; remedies on motion 
attacking sentence."; it was not intended to treat of matters that arise 
subsequent to sentence. 

In the case of Mitchell v. U.S. 254 F.2d 954, D.C. Cir., April 10, 
1958, the per curiam opinion of the Court is as follows: "The defendant 
did not appeal from a conviction and sentence under the narcotics laws. 
It is now too late to do so. He now appeals from denial of a motion under 
28 U.S.C. §2255 to vacate his sentence.” 

The opinion of the Court continues: 

"His present counsel, appointed by the District Court contends 

that because trial counsel did not appeal, trial counsel did not 

give the defendant the ‘effective assistance’ to which he was 

entitled, The defendant says his trial counsel refused to appeal 

because the defendant could not pay him a fee. But such a 

refusal, in the circumstances of his case, is not a ground for 


vacating the sentence. 


"Tt has been said that 'failure to appeal may not be excused 
upon a mere showing of neglect of counsel.' Dennis v. United 
States, 4 Cir.) 177 F2d 195. Perhaps that statement is too 
broad. We need not now decide whether failure to appeal 
would be a denial of effective assistance, and would open 
a conviction to ‘collateral attack’ under §2255, if there were 
plain reversible error in the trial. There was no such plain 


error in this trial." 


Concededly, the foregoing case is not precisely in point with the 
present case in that in the present case there was not a refusal to appeal 
but a promise to do so and then a failure to note the appeal. 

In the case cited in the foregoing opinion, namely Dennis v. United 
States, 177 F2d 195, 4 Cir., which was an appealfrom an order denying 
a motion by the defendant under section 2255, there is the following: 
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"He claims that his counsel did not take an appeal for him 
as instructed; but aside from the fact that it appears that 
counsel advised him that he had no ground for appeal and 
received no further instructions, failure to appeal may not 
be excused upon a mere showing of neglect of counsel, The 


motion was properly denied." 


Also, in the case of Simmons v. U.S., 230 F.2d 73, 10th Cir., there 
is the following at page 74: 

"The grounds of attack upon the judgment and sentence 
as pleaded in the motion to vacate were that * * * 
appellant did not have effective assistance of counsel | 
in that appellant was without funds with which to appeal 
the case and the court appointed counsel declined to 
continue in the case and perfect an appeal. It is manifest 
that none of these questions can be reviewed on collateral 
attack upon the judgment and sentence by motion under 
section 2255." 


Also, as the Government points out, section 2255 was intended to 
provide only a collateral inquiry into the validity of the conviction and 
sentence. Relief under the statute does not allow or include/a direct 
appeal from the conviction, and in the absence of a showing of excusable 
neglect, this Court has no jurisdiction to consider an application for a 
direct appeal; and an application for direct appeal is not the| relief the 
defendant seeks in this motion. 

One further point must be made in respect to the allegation of the 
defendant concerning the failure of his counsel to appeal. Out of an 
abundance of caution, this Court investigated this matter, and as a 
result, a letter was received from defendant's counsel at the time of 
trial, which letter is hereby incorporated and made a part of this record. 
Counsel stated that he was of the opinion in August of 1958 "that a new 
trial would result only in conviction in view of the positive identification 


of all defendants by Government witnesses at the scene of the crime." 
| 
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This information was given to the families of the defendants, and they 
concurred in the opinion of counsel. The foregoing is the reason why 
counsel did nothing further in the case after the application for leave 
to proceed in forma pauperis was denied by this Court. 
Accordingly, the motion of the defendant for relief under section 
2255 is hereby denied. 


/s/ EDWARD A. TAMM 
JUDGE 


Dated: 6/26/59 


| Filed October 6, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, |/s/ Orville Steptoe by Edward J. Lynch, Atty] being first duly 
sworn according to law, depose and say that I am the in the 
above-entitled cause, and, in support of my application for leave to pro- 
ceed in said cause without being required to prepay fees or costs, state 
as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 

of said suit or action. 
3. That Iam unable to give security for the same. 
. That I believe I am entitled to the redress I seek in 
said suit or action. 
_ That the nature of my cause of action is briefly stated 
as follows: 
Counsel did not proceed with my appeal. 
/s/ Edward J. Lynch, Atty. 


| Jurat | 
Let the applicant proceed on appeal without prepayment of costs, and 


furnish to him necessary parts of transcript. 


/s/ Edward A. Tamm, 
Judge 


10/5/59 


| Filed November 10, 1959] 
UNITED STATES 
vs Criminal No. 145-58 | 
. ORVILLE STEPTOE ; 
_ CLIFTON C. JOHNSON Charge: Robbery 


. ROBERT D. GLADDEN 
. JAMES E. McCALIP 


Defendant 


On this 27th day of June, 1958, came the attorney of the United 
States; each defendant in proper person and by his attorney Myer Koonin, 
Esquire; whereupon the motion of the defendants' for a new trial, coming 
on to be heard, after argument by counsel, is by the Court, denied. 

By direction of 
EDWARD A. TAMM 
Presiding Judge 
Criminal Court #One 
Present: 
United States Attorney 


By: Victor W. Caputy 
Assistant United States Attorney 


* * * * * 


October 6, 1959 


Orville Steptoe 
Box 25 
Lorton, Virginia 


| 
In Re: Crim. Case 145-58 


You are advised that your application for leave to proceed on 
appeal without prepayment of costs from the denial by Judge Edward 
A. Tamm on June 26, 1959 of your motion for relief under 28 U.S.C. 
2255 and that you be furnished necessary parts of transcript was granted 
by Judge Tamm on October 5, 1959. 
Notice of Appeal filed on this date. 
HARRY M. HULL, Clerk 


By /s/ H. G. Dodd 
Deputy Clerk 


